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District of Columbia 
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I 

! 

AMERICAN SUMATRA TOBACCO CORPOB ATION, 

Petitioner, 

vs. 

SECURITIES AND EXCHANGE COMMISSION, 

Respondent. I 


BRIEF FOR THE PETITIONER ON MOTION FOR 
ORDER REQUIRING RESPONDENT TO FILE THE 
TRANSCRIPT OF RECORD AND IN OPPOSITION 
TO RESPONDENT’S MOTION TO DISMISS THE 
PETITION. 

j 

Statement of Case. j 

The petition of American Sumatra Tobacco cjorporation 
is filed herein for a review by this Court of an oifder of the 
respondent. Securities & Exchange Commission, directing 
that certain information furnished by this petitioner to the 
respondent under the requirements of the Securities Ex¬ 
change Act of 1934 (15 U. S. C., sec. 78) be made available 
to the public. 

The Securities Exchange Act of 1934 (hereinafter re¬ 
ferred to as “the Act”) requires that before a security can 
be registered on a national securities exchange ^ applica- 
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tion must be filed with the Securities & Exchange Commis¬ 
sion hereinafter referred to as ‘‘the Commission”) con¬ 
taining certain information about the issuer of the security. 
Section 12 of the Act (15 U. S. C., sec. 78(1)) specifies the 
information required, and under sub-section K thereof pro¬ 
vides that in addition to the other items of information 
therein listed, there shall be furnished anv further financial 
statements which the Commission mav deem necessary or 
proper for the protection of investors. 

Section 23 of the Act (15 U. S. C., sec. 78w) confers upon 
the Commission a general rule-making power. 

Purporting to act pursuant to the above described sec¬ 
tions of the Act, the Commission, by its official application 
form for the registration of securities (Form 10), and by 
Item 36, pages 11-26 of its Instruction Book for Form 10 
(Exhibits A and B of affidavit in support of respondent’s 
motion to dismiss), required this petitioner to furnish in 
or with its application for the registration of its common 
stock a profit and loss statement containing, among other 
things, the amount of gross sales, cost of goods sold, operat¬ 
ing revenues, selling, general and administrative expenses 
and the like. 

Section 24(b) (15 U. S. C., sec. 78) of the Act, designed 
to afford means to the issuer to have its security registered 
and yet enable it to keep confidential information from pub¬ 
lic disclosure after first revealing the same to the Commis¬ 
sion, provides as follows: 

“Any person filing any such application, report, or 
document may make written objection to the public dis¬ 
closure of information contained therein, stating the 
grounds for such objection, and the Commission is 
authorized to hear objections in any such case where 
it deems it advisable. The Commission may, in such 
cases, make available to the public the information 
contained in aHy such application, report, or document 
only when in its judgment a disclosure of such informa- 
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tion is in the public interest; and copies of information 
so made available may be furnished to any bersen at 
such reasonable charge and under such reasonable limi¬ 
tations as the Commission may prescribe.” j 

Section 25(a) of the Act (15 U. S. C., sec. 78y) provides 
that any person aggrieved by an order issued by the Com¬ 
mission in a proceeding under the Act may obtain a review 
of such order in the Circuit Court of Appeals of the United 
States in which such person resides or has his principal 
place of business, or in the Court of Appeals of the Dis¬ 
trict of Columbia. Said subsection (a) of Section 25 is 
set out in full on page 9 of respondent’s brief in support 
of the motion to dismiss. | 

Rule UB2 of the rules and regulations of thej Commis¬ 
sion, adopted pursuant to the Act, provides the procedure 
to be followed in the filing and disposition of objections to 
the public disclosure of confidential information under said 
Section 24(b). This rule is most important. It is the inter¬ 
pretation placed by the Commission upon the provisions 
of Sections 24(b) and 25(a) of the Act. Pertinent portions 
of this rule are as follovrs: | 

“Rule UB2. Non-disclosure of information \filed ivitli 
the Commission a/nd with an eoxhange. Any person filing 
any application, report or document under th€i Act may 
make written objection to the public disclosure of any 
information contained therein in accordance with the 
procedure set forth below: 

(a) The person shall omit from the appli^tion, re¬ 

port or document, when it is filed, the portion thereof 
which it desires to keep undisclosed (herein called the 
Confidential Portion) * * ♦ . j 

(b) The person shall file with the copies |of the ap¬ 
plication, report or document filed with th^ Commis¬ 
sion: 

(1) * * copies of the Confidential Por 

(2) An application making objection to 
sure of the Confidential Portion. Such 


ion, * • • . 
the disclo- 
Lpplication 
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shall be on a sheet or sheets separate from the Confi¬ 
dential Portion, and shall contain: (i) an identification 
of the portion of the application, report or document 
which has beeii omitted; (ii) a statement of the grounds 
of objection; (iii) either a consent th-at the Commission 
shall determme the question of public disclosure upon 
the basis of the application and ivithout a hearing, or 
a request for a hearing on the question of public dis¬ 
closure, if that is desired; (iv) the name of each ex¬ 
change with which the application, report or document 
is filed. * * * 

(c) Pending the determination by the Commission 
as to the objection filed in accordance with paragraph 
(b), the Confidential Portion will be kept undisclosed. 

(e) Prior to any determination overruling the ob¬ 
jection, if a hearing shall have been requested, notice 
of the time and place of such hearing will be given, 
by registered mail, to the person or his agent for 
service, 

*#■*•■*** 

(g) If such hearing either (i) shall not have been 
requested, or (ii) if requested, shall have been held, 
and the Commission shall have determined that dis¬ 
closure of the Confidential Portion is in the public 
interest, a finding and determination to that effect will 
be entered. • * • 

(i) (If the Commission shall have determined that 
disclosure of the Confidential Portion is in the public 
interest) The Confidential Portion shall be made avail¬ 
able to the public at the time and according to the con¬ 
ditions specified below: 

(1) upon the lapse of fifteen days after the dispatch 
of notice by registered mail of the finding and deter¬ 
mination of the Commission described in paragraph 
(g)> prior to the lapse of such fifteen days the per¬ 
son shall not have filed a written statement that he in- 
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tends m good faith to seeh judicial review of pie find¬ 
ing cmd determination; I 

(2) Upon the lapse of sixty days after the [dispatch 
of notice by registered mail of the finding and deter¬ 
mination of the Commission, if the statement described 
in subparagraph (1) immediately above shall have been 
filed and if a petition for review shall not Jmve been 
filed within such sixty days; or 

(3) If such petition for review shall have been filed 

ivithm such sixty days, upon final dispositioni adverse 
to the person, of the judicial proceedings.^ (Italics 
ours.) j 

A copy of the rule in its entirety is appended to t;his brief 
as Exhibit j 

In compliance with the foregoing sections of the Act and 
with Eule UB2 of the Commission, this petitioner jin apply¬ 
ing for registration of its common stock furnishejd a profit 
and loss statement including a statement of ^ales and 
costs of sales of the corporation, which contained, among 
other things, information regarding the inventory position 
of the company and revealing the costs of sale^. At the 
time this statement was filed the petitioner complied in all 
respects with Eule UB2, including the making of written 
objections to disclosure to the public and the request for a 
hearing. 

^ . ' 

A hearing was conducted by the Commission, kny there-o 

after the Commission made and entered its order whereby 
it determined that the disclosure of the above irlformation 
was in the public interest and directed that, subjject to the 
provisions of Eule UB2, such information be ii^ade avail¬ 
able to the public. This is the order sought to bk reviewed. 
It appears as Exhibit B to the petition at page 12. 

The petitioner, in accordance with Eule UB2, thereupon 
filed with the Commission written notice of its ihtention in 
good faith to seek a review of said order of thje Commis¬ 
sion. Thereafter, under the provisions of Section 25(a), 
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this petitioner, within the required time, filed its petition 
in this Court for review of the order issued by the Com¬ 
mission in the proceeding to determine the public disclo¬ 
sure or non-disclosure of the confidential information. 
Thereafter the petitioner in compliance with Rule 33, as 
amended, of this Court seasonably moved to compel re¬ 
spondent to certify and file in this Court the transcript of 
record upon which the order of commission was entered. 

The question raised by the respondent’s motion to dis¬ 
miss is the same or substantially the same question raised 
by its similar motions in the suits for review brought 
against the Commission by General Mills, Inc., The Inter¬ 
national Nickel Company of Canada, Ltd., and Bulova 
Watch Company, Inc., now pending in this Court and being 
Nos. 6794, 6815 and 6878, respectively. 

It is to be noted, hovrever, that the “Confidential Por¬ 
tion” of the information ordered by the Commission to be 
disclosed to the public in the instant case is not the same 
as that in certain of the above mentioned cases. This peti¬ 
tioner did not make written objections to the public dis¬ 
closure of information required as to salaries paid to its 
officers or to any portion or part of its Profit and Loss 
Statement or schedules supporting the same, except to the 
statement of amount of gross sales and cost of goods sold. 
The public disclosure of this last mentioned information 
would reveal not only the amount of gross sales and costs 
of goods sold, but also the “inventory position” of the 
petitioner. 

In a footnote on page 46 of the respondent’s brief, coun¬ 
sel for the Commission states: “The information contained 
in this petitioner’s profit and loss statement, with respect 
to its inventory position is not required to be furnished and 
the Commission is willing to allow petitioner to substitute 
a statement containing only the information required. ’ ’ The 
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I 

petitioner accepts the statement made on behalf of tike Com¬ 
mission and relying on the same it will not press iis argu¬ 
ment as to disclosure of the portion of the profit |nd loss 
statement respecting its “inventory position’’. The order 
of the Commission herein sought to be reviewed did not 
determine that disclosure of such information wai^ not in 
the public interest, nor was the petitioner, priori to this 
time, ever authoritatively advised that the said i|nforma- 
tion was not required and that a substituted sljatement 
omitting the information would be accepted by tjie Com- 
mission. 

ARGUMENT. 

I. This Court Has Jurisdiction to Review the Comiiission’s 

Order in the the Present Case. 

The Commission’s motion to dismiss this appeal is 
grounded solely on the question of the jurisdiction of this 
Court. In support of their challenge it is assertedj that the 
Act does not contemplate judicial review of an (|)rder en¬ 
tered under Section 24(b) of the Act. The pej:itioner’s 
remedy, if any, we are told, is to be found outside of the 
terms of the Act and not within it. The argument is also 
made that the Act, as they construe it, does nbt enjoin 
quasi-judicial action on the part of the Commission in cases 
of this t3rpe. From this assumption they move to j:heir con¬ 
clusion that the petitioner has no right of review under the 
Act of their conduct. 

It is also maintained that because the Act reposes an 
element of discretion in the Commission in cases of this 
kind that that fact renders their decisions immune from 
judicial scrutiny by or through the ordinary cl^annels of 
review set forth in the Act. T his discretion is ^aid to be 
an unlimited and uncontrollable one so far as thp -rjnftfthinfiTy 
of the Act itself is concerned. Any relief which the peti¬ 
tioner receives by way of hearing or otherwise at !the hands 
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of tlie Commission is held to be ex gratia. The fact that 
the petitioner’s property rights may be sacrificed or his 
constitutional liberties infringed by the Commission’s 
action counts for naught, it is argued, insofar as judicial 
review under the terms of the Act itself is concerned. 

Surely, a construction of the Act which requires that the 
Commission resort to argument of this character cannot 
represent the true^ or proper construction of the Act, and 
particularly Section 24(b) thereof. The petitioner submits 
that under a proper construction of the Act the Commis¬ 
sion’s actions under Section 24(b) must be considered as 
quasi-judicial in character, that a party is entitled to notice 
and fair hearing in a proper case and that the Commis¬ 
sion’s action in that connection is reviewable in a Circuit 
Court of Appeals or in this Court by virtue of Section 25(a) 
of the Act. It is only by placing such a construction upon 
Section 24(b), we submit, that it can be held that the Sec¬ 
tion is constitutional. This being true, it is well settled that 
where a statute is susceptible of tw’o interpretations, one 
of which is of doubtful constitutionality, and the other not, 
the courts always adopt the interpretation which \sdll save 
rather than destroy the statute in question. 

National Labor Relations Board v, Jones S Laughlin 

Steel Corp,^ -U. S.-, 81 L. ed. 563 (decided 

April 12, 1937). 

Federal Trade Commission v. American Tobacco Co., 
264 U. S. 298, 307 (1924). 

Blodgett v, Holden, 275 XJ. S. 142, 148 (1927). 

The question then is—does Section 24(b) permit a con¬ 
struction which requires quasi-judicial action on the part 
of the Commission and which action is reviewable under the 
Act by an appropriate Circuit Court of Appeals? 
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The Commission's Action under Section J24(h) of flie Act 

is quasi-jurdicial in nature. j 

Acts of public officials or administrative boards ire gen¬ 
erally classified bv the authorities as being either ‘‘minis- 


teriaP’, “legislative” or “quasi-judicial”. ' All of these 
terms have often been defined by the courts and have a 
definite legal content. I 

A ministerial act has been defined as one with rejspect to 
which nothing is left to the discretion of the official or 
board in question {Mississippi v. Johnson^ 4 ^all. (71 
U. S.) 475). Clearly the action of the Commissioia in the 
present case was not ministerial. No such contention is 
made or could be made. 

The issue is, therefore, narrow^ed as to whether the Com¬ 
mission’s action in the instant case was in essenc^e quasi¬ 
judicial or legislative. The Commission urges thit its ac¬ 
tion was not quasi-judicial. This contention, we sjabmit, is 
not sound. j 

There is much learning on the question as to w[hether a 
given act on the part of a public official or board can be 
termed as quasi-judicial or legislative in character. The 
principles which govern this detei'mination are well de¬ 
fined and fixed. Conduct or acts which operate p future 
and abstractly upon the rights of individuals as a | whole or 
class are held to be legislative in their nature;a|id where 


conduct or acts operate presently, concretely |and sub¬ 
jectively upon the rights of individuals in their ijndividual 
capacity, they are quasi-judicial in character. Ojne of the 
clearest statements of the fundamental distinction between 
these two types of governmental acts is found in the opin¬ 
ion of Mr. Justice Holmes in the case of Prentis v. Atlantic 
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Coast Line Co., 211 U. S. 210 (1908), where, speaking for 
the court, he said (p. 226): 

<<# « * ^ judicial inquiry investigates, declares, 

and enforces liabilities as they stand on present or past 
facts and under laws supposed already to exist. That 
is its purpose and end. Legislation, on the other hand, 
looks to the future and changes existing conditions by 
making a new rule, to be applied thereafter to all or 
some part of those subject to its power. * * 

This concept is not new. The courts have applied the 
same standard to the manv boards and commissions which 
have sprung up in recent years as was applied in the earlier 
decisions dealing with the older types of public officers. 
An exercise of judgment on the part of the official or board 
has always been regarded as a distinguishing attribute of 
a quasi-judicial act. 

Doivner v. Lent, 6 Calif. 94 (1856). 

Ela V. Smith, 5 Gray (Mass.) 121 (1855). 

Fath V. Koeppel, 72 Wise. 289 (1888). 

In Ela V. Smith, supra. Judge Bigelow, speaking for the 
Supreme Judicial Court of Massachusetts, said: 

‘‘Whenever the law vests in an officer a right of 
judgment and gives him a discretion to detennine the 
facts on which such judgment is to be based, he neces¬ 
sarily exercises, within the limits of his jurisdiction, a 
judicial authority. So long as he was within the fair 
scope of this authority he is clothed with aU the rights 
and immunities which appertain to judicial tribu¬ 
nals. • ♦ 

In. Downer v. Lent, supra, it was said: ! 

“It is beyond controversy that the power of the 
board of pilot commissioners is quasi-judicial. ♦ • • 
They are public officers to whom the. law has entrusted 
certain duties, the performance of which requires the 
exercise of judgment. They are unlike a ministerial 
officer, whose duties are well defined. • * 
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Applying these principles to the case at bar ther^ can be 
no doubt that Section 24(b) contemplated quasifjudicial 
action on the part, of the Commission. The Commission is 
given a certain discretion and judgment. These powers are 
exercised by the Commission in specific cases. TJiider this 
Section the Commission acts presently and concretely upon 


the rights of a given individual as an individual. Ijhe Com¬ 
mission sits now as judge of his rights in the jjremises. 
There is no element of the abstract or objective—tliere need 
be no further proceedings to make the Commissioji’s judg¬ 
ment law as far as the rights of the individual in | question 
are concerned. 

The order entered by an administrative boajd in its 
determination of such quasi-judicial questions! is like¬ 
wise quasi-judicial in character. The order isl but the 
final step, as far as the Commission is concerned, in 
the entire quasi-judicial proceeding. It is bu^ a part 
and parcel of the whole, and bears the same nature as in¬ 
heres in the whole. The order is based upon de^nite facts 
and at once fixes the rights of the individual a^ an indi¬ 
vidual. It is plain, we submit, that Section 24(b) calls for 
quasi-judicial action on the part of the Commission in a 
case such as the present one. | 


I 

The Petitioner is Entitled to a Fair Hearing wnAer Section 

24(b) of the Act. I 

The action of the Commission under Section 2k(b) being 
quasi-judicial in character, it is fundamental that settled 
canons of constitutional law require that an order be entered 
only after a party has been given notice and a wr hearing 
on the facts where property rights and constitutjional liber¬ 
ties are involved, as they are in the present cask If these 
constitutional requisites are not satisfied, an order entered 
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in such a quasi-judicial proceeding is a nullity. This right 
to notice and hearing is absolute and is one which must be 
respected if any validity is to be ascribed to such an adminis¬ 
trative order. 

Kicock Jan Fat White, 253 U. S. 454, 457, 458 (1920); 
Ohio Valley Water Co. v. Ben Avon Borough, 253 U. S. 
287 (1920); 

Interstate Commerce Commission v. L. S N. R. Co., 
227U.S.88 (1913); 

The Mhiiiesota Rate Case, 134 U. S*. 418 (1890); 

Ragar v. Reclamation District, 111 JJ. S. 701 (1884). 

On this very question of a right to notice and hearing prior 
to the entrance of a quasi-judicial order by an adminis¬ 
trative board, the Supreme Court said in Interstate Com¬ 
merce Commission v. L. d N. Railway Company, supra (p, 
91): 

“In the comparatively few cases in which such ques¬ 
tions have arisen it has been distinctly recognized that 
administrative orders, quasi judicial in character, are 
void if a hearing was denied; if that granted was inade¬ 
quate or manifestly unfair; if the finding was contrary 
to the ‘indisputable character of the evidence’ (Tang 
Tun V. Edsell, 223 U. S. 681, 56 L. ed. 610, 32 Sup. Ct. 
Rep. 359; Chin Yow v. United States, 208 U. S. 13, 52 
L. ed. 370, 28 Sup. Ct. Rep. 201; Low Wah Suey v. 
Backus, 225 U. S. 468, 56 L. ed. 1167, 32 Sup. Ct. Rep. 
734; Z^onaite v. Wolf, 226 U. S. 272, ante, 218, 33 
Sup. Ct. Rep. 31), or if the facts found do not, as a mat¬ 
ter of law, support the order made (United States v. 
Baltimore & O. S. W. R. Co. 226 U. S. 14, ante, 104, 
33 Sup. Ct. 5, Cf. Atlantic Coast Line R. Co. v. North 
Carolina Corp. Commission, 206 U. S. 20, 51 L. ed. 942, 
27 Sup. Ct. Rep. 585; Wisconsin, M. & P. R. Co. v. Jacob¬ 
son, 179 U. S. 301, 45 L. ed. 201, 21 Sup. Ct. Rep. 115; 
Washington ex rel. Oregon R. & Nav. Co. v. Fairchild, 
224 U. S. 510,56 L. ed. 863,32 Sup. Ct. Rep. 535; Inter¬ 
state Commerce Commission v. Illinois C. R. Co. 215 
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U. S. 470, 54 L. ed. 287, 30 Sup. Ct. Rep. 155; ^outhern 
P. Co. V. Interstate Commerce Commission, 2|l9 U. S. 
433, 55 L. ed. 283, 31 Sup. Ct. Rep. 288; Musek v. Ma- 
gone, 155 U. S. 247, 39 L. ed. 137,15 Sup. Ct. Rjp. 77).” 

Again in the case of Kwock Jan Fat v. White, svipra (pp. 
457, 458) the Supreme Court said: 

‘‘It is fully settled that the decision by the Secretary 
of Labor, of such a question as we have here, is final, 
and conclusive upon the courts, unless it be shown that 
the proceedings were ‘manifestly unfair’, w^re ‘such 
as to prevent a fair investigation’, or show ‘|manifest 
abuse’ of the discretion committed to the executive offi¬ 
cers by the statute (Low Wah Suey v. Backus, supra), 
or that ‘their authority was not fairly exercised *, that is, 
consistently with the fundamental principles qf justice 
embraced within the conception of due proces!^ of law’. 
Tang Tun v. Edsell, 223 U. S. 673, 681, 682, 56 L. ed, 
606, 610, 32 Sup. Ct. Rep. 359. The decision must be 
after a hearing in good faith, however summary (Chin 
Yow V. United States, 208 U. S. 8,12, 52 L. ed. 369, 370, 
28 Sup. Ct. Rep. 201), and it must find adequate support 
in the evidence (Zakonaite v. Wolf, 226 U. S. 272, 274, 
57 L. ed. 218, 220, 33 Sup. Ct. Rep. 31).” | 

Likewise, in the Mirmesota Rate Case, 134 U. S. 418, the 
court held the statute invalid on the ground that no notice, 
hearing or judicial review was afforded by the statute, as 
construed by the Supreme Court of Minnesota. The Su¬ 
preme Court pointed out in its opinion that if the Minnesota 
Court had construed the statute as affording a righi to notice, 
hearing and judicial review, the statute would be h^alid. So 
in the case at bar this Court has, we respectfully! submit, a 
choice of one of two interpretations. This Court can inter¬ 
pret Section 24(b) as requiring notice, hearing and judicial 
review, and thus hold the statute constitutional, or it can 
construe Section 24(b) as not demanding these essential re¬ 
quirements, in which case the Section must fall a^ failing to 
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meet recognized constitutional standards. Obviously it is the 
duty of this Court to adopt an interpretation which will 
save the statute, if siich can be done, without doing violence 
to the terms of the Act itself. This, we urge, can be done 
by interpreting the statute as providing for notice and judi¬ 
cial review. Such a construction is not opposed to the pro¬ 
visions of the Act itself, nor is it opposed to any manifest 
intent of the Congress. 

Argument is made bv the Commission in its brief that the 
legislative history of Section 24(b) reveals that such an 
interpretation as here contended for is inconsistent with the 
legislative design. Such is not the fact. While it is true 

that certain inferences mav be dra\vn from the Conference 

«> 

Report on the Act which may be held to support the Commis¬ 
sion’s interpretation of Section 24(b), there is no clear or 
positive manifestation in any of the reports or hearings 
which even indicates that the Congress intended to deny a 
right of judicial review in all cases arising under Section 
24(b). Vague deductions from the Committee reports 
should not and cannot overturn legislation which would 
otherwise be constitutional, but for a construction which is 
insisted upon apparently because it serves the expediency of 
legal argument or the niceties of administrative convenience. 

Furthermore, it cannot be assumed that Congress in¬ 
tended to pass an unconstitutional statute. It is to be con¬ 
clusively assumed that Congi-ess intended to give Section 
24(b) such a character as would satisfy constitutional tests. 
This can be done by construing Section 24(b) to give a 
right to a hearing and judicial review. 

The observations of Mr. Chief Justice Hughes in regard 
to statutory consti’uction and legislative declarations in the 
recent case of Naiio^ml Labor Relations Board v, Jones & 

Laughlin Steel Company, -U. S.-, 81 L. ed. 563, are 

most appropriate. In that case the Chief Justice said (81 
L. ed. at p, 571): 
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“But we are not at liberty to deny effect to specific 
provisions, which Congress has constitutional power 
to enact, by superimposing upon them inferencjes from 
general legislative declarations of an ambiguo^ char¬ 
acter, even if found in the same statute. The cardinal 
principle of statutory construction is to save and not 
to destroy. We have repeatedly held that as between 
two possible interpretations of a statute, by one of 
which it would be unconstitutional and by the other 
valid, our plain duty is to adopt that which 'jdll save 
the act. Even to avoid a serious doubt, the rule is the 
same. • * *’» j 

It is clear, we submit, from all of the authorities that a 
party whose property rights and constitutional liberties 
are in jeopardy, is entitled to notice, hearing an4 judicial 
review in all such proceedings before an admiiiistrative 
board. The Commission’s entire argument is based upon a 
misconception of this basic principle. All of its Argument 
assumes that the petitioner has no ri ght to a hearin g. This 
contention is contradicted by all of the Supreme ^3ourt de- 
cisions detailed above, as well as by numerous others which 
might be cited did space permit. 

The Commission, in effect, admits that if the ;^etitioner 
is entitled to a hearing as a matter of right und^r Section 
24(b), an order entered in such a proceeding is rWiewable 
in this Court by virtue of Section 25(a). Indeed^ the very 
cases on which the Commission relies all hold th^t where a 


party is entitled to a hearing in a quasi-judicial proceed¬ 
ing, judicial review may be had. Not one of the cases cited 
by the Commission treated with a situation such 4s we have 
here. None of those cases hold that a party is ntt entitled 
to a hearing as a matter of right where the issuejs involved 
were quasi-judicial in nature and where grave questions of 
constitutional rights were at stake. j 

The Commission cites several cases which have! arisen un- 

I 

der the Interstate Commerce Act, and particul4rly under 
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Sections 5(2) and 20a of the Transportation Act of 1920 (49 
U. S. C., Sections 5(2) and 20a). 

One of the cases cited by the Commission in this connec¬ 
tion is MUler v. United States, 277 Fed. 95 (S. D. N. Y., 
1921). This was a suit brought by a stockholder to enjoin 
or set aside an order of the Interstate Commerce Commis¬ 
sion approving the issuance of new securities by the Chi¬ 
cago & Eastern Illinois R. R. Co. The case is not in point. 
The approval of the issuance of new securities by a rail¬ 
road would not appear to be a quasi-judicial act. All that 
the court held in that ease was that the stockholder did not 

have a sufficient interest to invoke the statutorv machinerv. 

% % 

This is e\’ident ftom the court’s opinion, where it states 
(277 Fed. at p. 97): 

“Section 268(a) of the Railroad Bill, which regu¬ 
lates the issue of securitv bv common carrier, so far 
as relevant, provides merely that the Interstate Com¬ 
merce Commission may authorize a carrier to issue 
new shares or bonds. This it must do, section 272 (6), 
upon notice to the Governor of each state through 
which the carrier passes. The state authorities may 
oppose, and the Commission may hold hearings if it 
sees fit. Apparently no one else can object. The pur¬ 
pose of these provisions of law is only to prevent over¬ 
issues of securities, and the Commission has no juris¬ 
diction to determine whether the property received 
will belong to the carrier when received, or whether 
there are liens upon it. All the Commission does is 
to say that the securities may be issued for that prop¬ 
erty, and nobody interested in the property is or can 
be affected by the order, except as he becomes a holder 
of the new securities.” 

Another case relied upon by the Commission is the de¬ 
cision of this Court in Pittsburgh S West Virginia Railway 
Co, V. Interstate Commerce Commission, 54 App. D. C. 34 
(1923). That was a suit by certain railway companies to 
enjoin the Attorney General and the Interstate Commerce 


17 


Commission from proceeding to enforce certain peipialties 
and forfeitures and from otherwise interfering with Ithe is¬ 
suance of stock by the Pittsburgh & West Virginia Railway 
Company. Section 20a of the Interstate Commerce Act 
was attacked as violative of the Tenth Amendment. This 
Court held that the regulation was valid, and in sq doing 


considered the case on its merits. The decision, therefore, 
does not support the Commission’s contention, but ih truth 
sustains the petitioner’s contention that it is entijtled to 
judicial review. | 

The only other case cited by the Commission on this point 
is The Chicago Junction Case, 264 U. S. 258 (19^4). In 
that case it was held that a permissive order of th^ Inter¬ 
state Commerce Commission was subject to judicial I review. 
The case represented an extension of the right of^ review 
of Interstate Commerce Commission orders—it not| having 
been previously held that a permissive order of thie Inter¬ 
state Commerce Commission was reviewable. Tjhere is, 
therefore, nothing in the holding in that case whiqh is op¬ 


posed to our position. It is from certain dicta in one of 
the footnotes that the Commission attempts to j find its 
solace (Footnote 10, 264 U. S. at p. 265). Neither the foot¬ 
note nor the opinion says, or even suggests, that there 
would be no right of judicial review in a case wihere the 
proceedings are quasi-judicial in character, whe^re prop¬ 
erty rights are involved and where a hearing is rejjuired. 

On the basis of these cases the Commission argues that 
this appeal presents only matters involving the Commis¬ 
sion’s discretion, which is said to be not reviewable. Great 
reliance is placed upon the fact that Section 24(a) aluthorizes 
the Commission to hear objections ‘‘if the Cojmmission 
deems it advisable ’ ’ and upon the fact that the Cqmmission 
may make the information public “when in its [judgment 
a disclosure of such information is in the public interest.” 
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These provisions are claimed to give the Commission an 
absolute and uncontrolled discretion as to whether it will 
hear objections to public disclosure of confidential informa¬ 
tion, and if such hearings are held as to how it will dispose 
of the questions presented. The Commission’s decisions 
in matters of this kind are asserted to be final and not 
subject to judicial'scrutiny, as far as the Act itself is con¬ 
cerned. If the Commission’s argument is sound, the con¬ 
clusion is inescapable that the petitioner’s rights are sub¬ 
ject to whatever the Commission’s fancy or caprice may 
dictate. If the petitioner wishes relief, or even seeks to 
question the Commission’s conduct, the petitioner, accord¬ 
ing to the Commission’s argument, must look outside the 
Act for such relief. Any consideration granted to the peti¬ 
tioner by the Commission in this respect is to be considered 
as a matter of grace or benevolence and not one of right. 

Claims of like povrer on the part of administrative boards 
have been frequently made before in our history, and have 
alw^ays met wuth rejection in the courts. It is, of course, 
clear that a “particular exercise of judgment or discre¬ 
tion” cannot be compelled through resort to the courts,’ 
and it is equally clear that in exercising their powers of 
review on petition to set aside an order of an administrative 
board, the courts are without authority to substitute their 
own judgment for that of the administrative tribunal.- 
But the mere assumption of jurisdiction by the courts, after 
preliminary resort to the administrative board, does not 
involve an original adjudication of the administrative ques¬ 
tion or a necessary interference with the exercise of legiti- 


Interstate Commerce Commission v. Waste Merchants 
260 U. S. 32 (1922). 

^Interstate Commerce Commission v. Illinois Central 
R, R., 215 U. S. 452, 470 (1910). 



mate discretion. The purpose, rather, is to rendeij possible 
the prevention of abuse of authority or discretion: the judi¬ 
cial inquiry is concerned solely with whether the adpiinistra- 
tive determination is based upon a mistake of law c^r was ar¬ 
rived at in an arbitraiy fashion. The statements ofj the court 
in the Intermountain Rate Cases, 234 U. S. 476 (19p) apply 
with peculiar force to the present situation. The^e, in up¬ 
holding the validity of judicial review of the Intersjtate Com¬ 
merce Commission orders under the long-and-short-haul 
clause, Mr. Chief Justice White said (234 U. S., p. ^90, 491): 

^ * It is, of course, true, as pointed out in 

Interstate Commerce Commission v. Illinois C. R. Co. 
215 U. S. 452, 470, 54 L. ed. 280, 287, 30 Suj^. Ct. Rep. 
155, and since repeatedly applied; that findii^gs of fact 
made by the Commission within the scope |of its ad¬ 
ministrative duties must be accepted in case bf judicial 
review, but that doctrine, as was also pointed out, does 
not relieve the courts in a proper case from determining 
whether the Constitution has been violated or whether 
statutory powers conferred have been transcended, or 
have been exercised in such an arbitrarv iwav as to 

I V 

amount to the exertion of authority not gfven,—doc- - 
trines which but express the elementary principle that 
an investiture of a public body with discretion does not 
imply the right to abuse, but, on the contrary, carries 
with it as a necessary incident the command that the 
limits of a sound discretion be not transcended; which, 
by necessary implication, carries with it the existence 
of judicial power to correct wrongs done by such ex¬ 
cess. * * 

It should also be noted that in the Intermountain Rate 
Cases, supra, the Supreme Court construed Section 4 of the 
Interstate Commerce Act, amended by the Actjof June 18, 
1910 (49 U. S. C. Sec. 4), as requiring notice, jiearing and 
judicial review through the mechanism of thb Act itself, 
although it does not appear that a hearing w^s expressly 
provided for in such cases by the Commero^ Act. The 
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only part of Section 4 touching on this question provides: 
“Upon application to the commission, such common ear¬ 
lier may in special eases, after investigation, be authorized 
by the commission to charge less for longer than for shorter 
distances.” 

If the words ^‘upon application to the commission” a 
carrier may “in special cases, after investigation, be 
authorized” to make certain charges gives a right to hear¬ 
ing and judicial review, certainly a proper construction of 
Sections 24(b) and 25(a) of the present Act should be held 
to give the petitioner a right to a hearing and judicial 
review under the Act. Such a construction would be in 
keeping with the obvious intent of Congress to establish a 
complete system for the regulation of transactions in se¬ 
curities and matters incident thereto. It is not reasonable 
to assume that Congress intended to treat this problem 
piecemeal or to establish a faulty method of judicial review 
which would be adequate in certain cases and not in others. 

The same precepts which were announced in the Inter¬ 
mountain Rate Cases with respect to judicial review of dis¬ 
cretionary acts of administrative boards were recognized 
and followed by the Supreme Court in People Ex Rel. New 
York, etc. Co. v. McCall, 245 U. S. 345, where the Court 
said (p. 348): 

“It is the result of these and similar decisions, that 
while in such cases as we have here this court is con¬ 
fined to the Federal question involved, and therefore 
has not the authority to substitute its judgment for 
that of an administrative commission as to the wisdom 
or policy of an order complained of, and will not 
analyze or balance the evidence which was before the 
Commission for the purpose of determining whether it 
preponderates for or against the conclusion arrived at, 
yet it wiU, nevertheless, enter upon such an examina¬ 
tion of the record as may be necessary to determine 
whether the Federal constitutional right claimed has 
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been denied; as, in this case, whether there wjas such 
a want of hearing or such arbitrary or capricious ac¬ 
tions on the part of the Commission as to violate the 
due process clause of the Constitution. ’ ’ 

A still more recent case holding that discretionary powers 
of an administrative body are subject to judicial review 
is United States v, Chicago, Milwaukee etc. R. po., 282 
U. S. 311 (1931). The case arose under Section 2(^a of the 
Transportation Act of 1920, which was the same Section as 
was before the Supreme Court in The Chicago function 
Case, supra. An application was made to the literstate 
Commerce Commission for approval under Sectioli 20a of 
the issuance of certain securities. The Commission, in 
approving the issue of the securities, attached certain con¬ 
ditions to its approval which the Chicago, Milwaijikee, etc. 
Railroad Company claimed were unauthorized. A^ a result 
suit was brought to enjoin enforcement of the ordbr of the 
Commission in that respect. It was argued by the Commis¬ 
sion that the court was without jurisdiction to review the 
order because it involved an exercise of discretion on the 
part of the Commerce Commission. The lower cjourt held 
that it had jurisdiction under the Interstate Commerce Act 
to review the order, and on appeal the Supreipe Court 
aflSrmed. The Court said (pp. 323, 324): 

“ * * • The court further held that the base made 

by the petition was within the jurisdiction transferred 
to the district courts from the Commerce Court by 
(Act of October 22, 1913), Chap. 32, 38 Stat. at L. 219, 
U. S. C. title 28, Sec. 41 (28), namely, jurisdiction over 
‘cases brought to enjoin, set aside, annul, or suspend 
in whole or in part any order of the Interstate Com¬ 
merce Commission.’ 

Cl* * * gy subdivision (3) of Sec. 20a the Com¬ 

mission is empowered to make its grant of authority 
to issue securities upon such conditions as thb Commis¬ 
sion may deem necessary or appropriate in the prem- 
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ises. The power to impose such conditions, how’ever, 
is not unlimited and may not be exercised arbitrarily 
or (since Congress cannot delegate any part of its leg¬ 
islative power except under the limitation of a pre¬ 
scribed standard, Union Bridge Co. v. United States, 
204 U. S. 364, 384, 385, 51 L. ed. 523, 532, 533, 27 S. Ct. 
367) unless there be found substantial warrant for the 
conditions in the applicable standards established by the 
provisions of the act relating to such securities. The 
powers possessed by the Commission are delegated by 
Congress under, and are to be exercised in conformity 
with, the constitutional grant of authority to regulate 
interstate and foreign commerce. 

These cases definitely show, vre submit that this Court 
has jurisdiction under Section 25(a) to revievr the Com¬ 
mission’s order in this case. There is certainly nothing in 
Section 25(a) which is in any way at war with this. Sec¬ 
tion 25(a) is stated in the broadest terms—^it does not 
purport to pertain to some orders of the Commission and 
not to others. Section 25(a) says Any person aggrieved 
hy an order issued hy the Commission in a proceeding 
under this title (i. e., under the Act) ^^may obtain review 
of such order Certainly this language is broad enough 
to cover an order issued by the Commission under Section 
24(b). Nor does any sound reason appear why Sec¬ 
tion 25(a) should apply to practically all final orders of the 
Commission save those issued under Section 24(b). No 
such limitation is to be found in the Act itself—^it must be 
read into the Act. A right as fundamental as the right of 
judicial review should not be destroyed by statutory impli¬ 
cation or even curtailed unless the Act so provides in the 
plainest terms. The present Act has not done so, and, we 
submit, such should not be done by judicial construction. 

The Commission says, however, that Section 25(a) does 
not apply to orders issued under Section 24(b) because 
Section 25(a) refers to an order based upon a finding as to 
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the facts, supported by evidence and a record| thereof. 
Whereas, under Section 24(b) the Commission tells us that 
there may be no finding, evidence or record. If there be 
no finding, evidence or-record, it will be the Combiission’s 
own fault. The Commission cannot plead its own neglect 
or disregard of duty as a ground for depriving a ]3etitioner 
of a right to review under Section 25(a). In making this 
argument the Commission also ignores the expressed man¬ 
date of Section 22 of the Act which requires tha| “appro¬ 
priate records” of hearings “shall be kept”. 

The comments of Judge Stephens in his work “Admin¬ 
istrative Tribunals and the Rules of Evidence” (1933) are 
very apposite to the present situation. He states (p. 98): 

“# * It is of course at times difficult to draw 

a line between either the taking of a view by commis¬ 
sioners for the purpose of better understanding evi¬ 
dence, or the expert information and capacity of com¬ 
missioners which also enables them the bettet to under¬ 
stand and decide, on the one hand, and on| the other 
the actual gathering of information by combiissioners 
and decision of causes thereon without submitting such 
information to the record and the parties. But if by 
a hearing is meant, as outside the field of Oriental jus¬ 
tice it is thought to mean, the right to know^ and to be 
heard concerning, the evidence relied on, an^ the right 
to argue to the very mind which is to act | upon such 
evidence, such a line must be drawn, andj it is sub¬ 
mitted, can be drawn, by commissions as ilt has been 
drawn by courts. Certainly no practical difficulty 
stands in the way of drawing the line against action by 
commissions upon papers in their files, carriers’ and 
engineers’ reports, and other such data, without sub¬ 
mitting the same to the record and to the scrutiny of 
the parties and of the reviewing tribunal. Not only is 
a fair hearing not had, in the absence of such pro¬ 
cedure, but a fair review cannot be made, j Unless evi¬ 
dence acted upon is introduced, the reviewing tribunal 
cannot know of it.” ! 
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The Commission contends, however, that petitioner might 
have refused to file such information and await the Com¬ 


mission's application for a writ of mandamus to compel 
the filing of such information (Sec. 21(f)) or for the Com¬ 
mission to proceed under Section 19(a) (2) to withdraw or 
suspend the registration of the security for failure to com¬ 
ply with the provisions of the Act and the rules and regu¬ 
lations thereunder. It is argued that under either of these 
proceedings the petitioner would be entitled to a hearing 


and judicial review thereof. This argument is baseless. 



The petitioner is not required to violate the Act and run 
the risk of criminal liabilitv under Section 32 of the Act 
in order to obtain a hearing thereunder. The law is clear 
that one is not required to violate a statute, and thereby 
subject himself to criminality, as a condition precedent to 
the determination of the right and power of the adminis¬ 
trative body in the premises. Such amounts to a denial 
of a hearing and is lacking in due process of law. 

Terrace v. Thompson, 263 IT. S. 197 (1923); 

Ex parte Young^ 209 U. S. 123 (1908); 


Federal Trade Comm, v. Millers^ NaCL Federation, 


57 App. D. C. 360 (1927). 


The petitioner’s remedies, if any, by way of Sections 
21(f) and 19(a) (2) arise only if the Commission deter¬ 
mines to mandamus the petitioner or if it decides to pro¬ 
ceed to withdraw or suspend the registration of the peti¬ 
tioner’s securities. If and when the Commission decides 
to institute such proceedings it is said the petitioner will 
be entitled to a hearing and judicial review under the Act. 
Such a remedy, if any, is wholly in the control of the Com¬ 
mission. Under such a procedure the petitioner would be 
compelled to defy the Act and then go along in a period of 
uncertainty as to whether it had acted with legal justifi¬ 
cation, until the Commission determined to begin proceed- 
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ings through which the petitioner might have an adjudica¬ 
tion of its rights. The courts hold that such a remedy is no 
remedy. A remedy must be one to which botli parties 
may freely resort. 

Fredenberg v. Whitney^ 240 Fed. 819 (D. C. Wash.— 
1917); I 

Bank v. Stone, 88 Fed. 398 (C. C. Ky. 1898); j 
Wheeler v. Bedford, 54 Conn. 244; 7 Atl. 22 ^Il886). 

Finally, the Commission argues that the petiti<^ner could 
obtain relief in a court of equity through the extraordinary 
remedy of injunction against any arbitrary acti|)n on the 
part of the Commission. This contention begs |the ques¬ 
tion. The fact that the petitioner may have a i’emedy in 
equity does not deprive it of its administ rati vie remedy. 
There is no doctrine in the law which requires one to ex¬ 
haust his equitable remedies before resorting to an admin¬ 
istrative remedy. It does not follow that becausb a person 
may have a remedy in equity that he can have no adminis¬ 
trative remedy. J 

The courts have also held that the requirements of due 
process of law are not satisfied by the fact that there may be 
a remedy in equity to enjoin an administrative [body from 
arbitrary action. Due process requires that |there exist 
a right to a hearing in the administrative proceeding and a 
right to judicial review thereof. Such was the express 
holding of the Supreme Court in Southern By, Co. v. Vir- 
gmia, 290 U. S. 190 (1933). In that case thej court held 
invalid a Virginia statute, which as interpreted by the 
Supreme Court of Appeals of Virginia, peifmitted the 
state highway commissioner, without notice orl hearing, to 
command a railway company to abolish any designated 
grade crossing, when, in his opinion, such w^s necessary 
for the public safety and convenience, and whjch made his 
decision final unless there be an arbitrary exercise of the 
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power, in which case relief might be had in equity. In hold¬ 
ing this statute to be violative of the due process clause the 
Court said (pp. 198, 199): 

“ * * • circumstances like those here disclosed 
no contestant could have fair opportunity for relief 
in a court of equity. There would be nothing to show 
the grounds upon which the Commissioner based his 
conclusion. He alone would be cognizant of the mental 
processes which begot his urgent opinion. 

‘‘The infirmities of the enactment are not relieved 
by an indefinite right of review in respect of some ac¬ 
tion spoken of as arbitrary. Before its property can 
be taken under the edict of an administrative officer the 
appellant is entitled to a fair hearing upon the funda¬ 
mental facts. This has not been accorded. The judg¬ 
ment below must be reversed. * 

It should also be observed that Section 25(a) provides 
that “Upon the filing of such transcript such court shall 
have exclusive jurisdiction to affirm, modify, and enforce 
or set aside such order, in whole or in part.” This is in 
keeping with the general trend of administrative law. The 
remedies afforded under statutes such as this are held 
to be exclusive except in very exceptional cases. The courts 
frown upon attemjits to proceed in derogation of the stat¬ 
ute or upon constructions which w’ould throw the adminis¬ 
trative machinery out of gear. 

Federal Radio Comm. v. Nelson Bros. etc. Co., 289 
U. S. 266 (1933) ; 

Sykes v. Jenny Wren, 64 App. D. C. 379 (1935); 
Securities S Exchcmge Comm. v. Andrews, 88 F. (2nd) 
441 (1937). 

In Securities <& Exchange Comm. v. Andrews, supra, the 
Circuit Court of Appeals for the Second Circuit in dismiss¬ 
ing a cross-bill filed in the District Court to enjoin the Com¬ 
mission from all activity with respect to certain stock said: 
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“The decree must be affirmed on the ground that 
the District Court was without jurisdiction t(i enter¬ 
tain the cross-bill. It is perfectly clear that] a suit 
against the Commission, an administrative agency of 
the United States, can be maintained only in the courts 
and upon the terms specified in the statute. Illinois 
Cent. E. K. Co. v. Public Utilities Comm., 245 U. S. 
493, 504, 38 S. Ct. 170, 62 L. Ed. 425. Section ^5(a) of 
the act (15 U. S. C. A. Sec. 78y) provides l^ow and 
where a person aggrieved by an order of the Commis¬ 
sion may obtain judicial review of such ord^r. The 
order of November 11th, which merely initiated an in¬ 
vestigation, was interlocutory and not revie^able un¬ 
der section 25. See Jones v. Securities and Exchange 
Comm., 79 F. (2d) 617, 619 (C. C. A. 2), certiorari 
denied 297 U. S. 705, 56 S. Ct. 497, 80 L. Ed. 993. Even 
if it were revieuxible, review could only he nad m a 
Circuit Court of Appeals. For the District pourt to 
restrain the execution of an order of the Cofnmission 
would rim counter to the plaMy expressed piirpose of 
the Statute.’^ (Italics ours.) 

We have here a final order of the Commission—one 
which operates presently and which will finally determine 
the rights of this petitioner unless judicial review be had. 
The Andrews decision, as well as the others citpd above, 
demonstrates that Section 24(b) should be construed so 
as to afford an aggrieved party relief under the Act and 
not outside of it. 

C. 

The Commission has construed Sectio7i 24(t) contem¬ 
plating notice, hearmg and judicial review as shown by its 
own Rule UB2. 

Possibly the best proof that the petitioner’s construc¬ 
tion of Section 24(b) is the proper and reasonable one is 
the fact that the Commission has itself adopted this con¬ 
struction. The Commission’s Rule UB2 undeniibly shows 
that the Commission interpreted Section 24(b) ! as calling 
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for quasi-judicial Conduct on its part; that Section 24(b) 
required a fair hearing and that the Commission’s proceed¬ 
ings under this Section should be subject to judicial review 
under Section 25(a). 

Admittedly, a rule or regulation of the Commission can¬ 
not confer jurisdiction on this Court unless there be a 
statutory foundation for the particular rule or regulation. 
In the present case, the requisite statutory foundation for 
Eule UB2 is Section 24(b). The petitioner does not claim 
that this rule itself confers jurisdiction upon this Court, but 
we do say that it constitutes the strongest possible proof 
that the proper construction of Section 24(b) requires that 
judicial review of 'the Commission’s order be accorded to 
this petitioner. 

The law has always attached great weight to the rules 
and regulations of administrative bodies made for the pur¬ 
pose of administering a statute. The courts have said on 
occasions that such rules and regulations have the force 
and effect of law. 

Ex parte Radiveoff, 278 Fed. 227, 229 (Dist. Mont. 

1922); 

Colyer v. SHffingto^i, 265 Fed. 17, 28 (Dist. Mass. 

1920). 

It has also been frequently held that administrative inter¬ 
pretations are entitled to the highest respect and will not 
be disturbed unless plainly wrong. And this is doubly true 
where the rules and regulations have been in use for some 
time and have been both acted and relied upon. Such hold¬ 
ings are based on the sound principle that there must be 
some stability in administrative law just as it is necessary 
in other fields of the law’. Such rules are not to be lightly 
cast aside where substantial rights are involved. 

United States v. Illinois Cent, R, Co., 291 U. S. 457 
(1934). 

Logcm v, Davis, 233 U. S. 613 (1914). 
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The case of United States v, Illinois Central R. Coi, supra, 
affords an interesting example of the consequence attached 
to an administrative board’s construction of a statute 
where that board is charged with its administration. In 
that case it was held that the constitutional requirements 
of due process are met by a statute, Section 3(e) of the 
Inland Waterways Act of June 3,1924, which is construable, 
and was construed by the administrative board, as provid¬ 
ing for a hearing, upon complaint, before putting into effect 
joint rates for rail and water carriers. In passing’ on the 
question of administrative construction the Court said (pp. 
460,461, 462); 

‘‘Assuming that the order in question, if eiiforced, 
vrould have the effect of depriving appellees of prop¬ 
erty or of property rights, we first inquire whether the 
statute, as interpreted and applied by the commission, 
does have the effect of denying appellants a :^ull and 
fair hearing in respect of the matter prior to j the en¬ 
forcement of the order, and, consequently, fails to 
satisfy the constitutional requirement of due process of 
law. * ^ * Tlig commission, how’ever, seem s never 

to have held that it is not obliged upon complaint to 
grant a full and fair hearing after the making of the 
order but before putting it into effect. And both in 
the briefs filed on behalf of appellants, including the 
United States and the commission, and in the alignment 
at the bar, the position is definitely taken that tl|e order 
is tentative and the rates prescribed thereby cannot be 
enforced vrithout a hearing if properly sought by ap¬ 
pellees. * * ^ 

“This is an admissible construction of the statutory 
provisions. That the order made by the commission 
upon granting the certificate of public convenience and 
necessity is not final and conclusive is clear, smce, by 
the affirmative provisions of the act, the railwjay car¬ 
riers may file the through routes and joint rates pur¬ 
suant to the preliminary order, and immediately, upon 
complaint, secure a full hearing from, and a Plenary 
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determination by, the commission. Pending that bear¬ 
ing, the commission is authorized to suspend the opera¬ 
tion of the preliminary order for as long as seven 
months beyond the time when it would otherwise go 
into effect. Interstate Commerce Act, U. S. C. title 49, 
Sec. 15 (7); and it is made clear by what has already 
been said that upon application and proper showing 
the commission would consider itself bound to take 
such action.” 

Thus in the case at bar Rule TJB2 represents “an ad¬ 
missible construction” of Section 24(b) and should be given 
that effect by this! Court. Such is, we submit, the fair and 
reasonable interpretation of the Section. It ill becomes the 
Commission, charged as it is with such important functions 
to hold out to the public, and particularly the business world, 
that it has interpreted the statute in a certain fashion and 
thereby induce persons to believe that such is its solemn 
judgment and to come forward and invoke the processes of 
the Act with assurance of adequate judicial review under 
the Act only to find that they have been led into a legal 
trap. We respectfully submit that the Commission should 
not be allowed to stultify itself in such a way except for the 
most cogent and pressing reasons. No such circumstances 
are present in this case. Both the law and the facts of this 
case show that this Court has jurisdiction of the present 
appeal. The Commission’s motion to dismiss should be 
overruled. 

D. 

The present order is not negative in form or substance, and 

is reviewahle by this Court, 

The only other argument advanced by the Commission 
in support of its motion to dismiss is that the present order 
is negative in character and, therefore, is not reviewahle 
by this Court. The petitioner denies that the present order 
is negative in either form or substance, or that it amounts 
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to a mere denial of affirmative relief to the petitioner. The 
present order is, we submit, re viewable by this Court. 

The problem of the right to judicial review of negative 
orders of administrative boards has often been considered 
by the courts. There has been much confusion ^s to the 
proper application of this doctrine because of a niisunder- 
standing of the Supreme Court’s decision in Procter S 
Gamble Co, v. United States, 225 U. S. 282 (191p). The 
question involved in that case had to do with th(‘ powers 
of the Commerce Court with regard to orders of the Inter¬ 
state Commerce Commission. The Procter & Gam ble Com¬ 
pany had filed their complaint before the Commission con¬ 
tending that certain demurrage charges were repugnant to 
the Commerce Act and that they caused illegal pr<iferences 
and discriminations. Upon hearing the Commission found 
that the rules in question were in conformity with the Act 
and that they tended to prevent and repress unlawful pref¬ 
erences and discriminations. The Commerce Court took 
the view that the order of the Commission denying relief 
was the equivalent of an order granting affirmative relief 
with the result that the court had jurisdiction to r<mew the 
order, hear the case on its merits, and grant or deny dam¬ 
ages as the case might require. On appeal, the Supreme 
Court reversed the decision of the Commerce Court. 

The best statement of what the Court actually held in 
the Procter & Gamble case is found in Mrj. Justice 
Brandeis’ footnote to the Court’s decision in th^ case of 
Alton R, Co, V. United States, 287 U. S. 229 (1932), foot¬ 
note 6, where he says (p. 238): 

“Compare also Procter & G. Co. v. United States, 
225 U. S. 282, 56 L. ed. 1091, 32 S. Ct. 761, 
the petition in the Commerce Court included 
that the defendant railroads be enjoined frojm collect¬ 
ing demurrage charges on the complainant’s'tank cars 
while on its own tracks—^the relief which thq Commis¬ 
sion had refused to grant. I 


in which 
a prayer 
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After the decision in the Procter & G. Co. Case, 
eleven cases pending in the Commerce Court were dis¬ 
missed by it for want of jurisdiction. In five of these 
the Commission had refused to award reparation; in 
three it had refused to order the establishment of 
through routes and joint rates; in one it had refused 
both, an award of reparation and the establishment of 
through routes and joint rates; in one it had dismissed 
a complaint challenging the lawfulness of rates; and in 
one it had dismissed a complaint attacking an ad¬ 
vanced rate as unreasonable. See Twenty-sixth Ann. 
Rep. I. C. C., pp. 34, 202-205. 

“The Commission thus understood the import of the 
Procter & Gamble decision: ‘Its (this Court’s) conclu¬ 
sion was that upon the plain reading of that statute 
the jurisdiction of the court was confined to restrain¬ 
ing the operation of the orders of the Commission and 
that it possessed no affirmative authority to enforce 
the administrative provisions of that act. * * ♦ The 
central thought to be gathered from this exposition of 
the law seems to be that the administrative judgment 
of the Commission, as expressed by its orders, can not 
be reviewed by the courts, in so far as they are within 
its delegated authority, not confiscatory, and not pal¬ 
pably arbitrary and unreasonable. ’ ’ ’ 

It is apparent from this language of Mr. Justice Bran- 
deis that the Supreme Court does not regard the Procter 
& Gamble Case as going to the limits to which the Commis¬ 
sion now presses it. The Procter & Gamble Case was inter¬ 
preted by the Supreme Court to mean that the jurisdic¬ 
tion of the Commerce Court under the Interstate Commerce 
Act was confined to enjoining the operation of orders of the 
Commission and that the administrative judgment of the 
Commission would not be disturbed in the absence of a 
showing that the Commission’s action was arbitrary or 
unreasonable. Such a holding is not inconsistent with peti¬ 
tioner’s contention. In fact, that is the petitioner’s case. 


The petitioner’s case is based upon the claim tpat the 
Commission has acted arbitrarily and in violatioi^ of the 
petitioner’s constitutional rights. I 

The decision of the Supreme Court in the Alton Case 
shows that the courts must be governed by the substance 
of the order and not by its form. In the Alton (fase the 
Commission denied the relief sought by the petitioner, 
Alton Railroad Company. This fact the court held did not 
deprive the Alton Railroad Company of a right to judicial 
review. That the situation in that case is very similar to 
the present one is evident from this statement in thd Court’s 
opinion (287 U. S. at p. 239): 

court is asked to find that tlie Com¬ 
mission denied the Alton a constitutional right as a 
result of acting upon erroneous principles of law, and 
therefore to enjoin that part of the order. 

“The determination of the questions presented is 
properly mthin the scope of judicial review of the 
Commission’s orders. The questions are not the cor¬ 
rectness of its conclusion as to the reasonableness of 
the divisions, or the correctness of its findings as to 
any of the factors which the Act directs it to consider 
in determining reasonableness. The questi(^n is the 
correctness of the legal principles adopted by the Com¬ 
mission as a basis for reaching a conclusion from its 
findings. * * *” 

Similarly, an order of the Interstate Commerce Commis¬ 
sion dealing with the apportionment of coal cars in time 
of shortage which in form dismissed a complaini of ship¬ 
pers but in effect required the observance of a iparticular 
car-distribution rule was held not to be negative in charac¬ 
ter and was subject to judicial review. | 

United States v. New River Co., 265 U. S. 5^3 (1924). 


It has also been held that where the Interstate Commerce 
Commission erroneously refuses to assume jurismction or 
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where the Commission denies relief in part or dismisses 
the complaint, such order is subject to judicial review. 

Intermoufitain Rate Cases, 234 U. S. 476, 490 (1914); 

Interstate Commerce Comm, v. United States, 224 U. 
S. 474 (1912) ; 

United States ex reL Louisville Cement Co. v. Inter¬ 
state Comnterce Comm., 246 U. S. 638 (1918); 

C. & 0. R. Co. V. United States, 5 Fed. Supp. 7, 9 (D. 
C. Va. 1933). 

An examination of the provisions of the Commission’s 
order in this case (Exhibit “B”—Petitioner’s petition, 
p. 12) in the light of Section 24(b) of the Act and the Com¬ 
mission’s Eule UB2 shows that the present order is not 
negative in form or substance, but that it is in fact an affirma¬ 
tive order. The order directs that ‘‘subject to the pro¬ 
visions of Rule TJB2 such information be made available 
to the public.” That this language is affirmative in char¬ 
acter is too plain for argument. 

Under the terms of the Act and the Commission’s rules 
and regulations all information filed in accordance with 
Section 12 which is requested to be treated as confidential 
and is clearly marked “Confidential” remains confidential 
until the Commission has taken the affirmative steps to make 
it public which it is required to take in accordance with 
Section 24(b) and with Rule UB2. The status of the in¬ 
formation until the Commission has so acted is confidential, 
and will always remain so except for the Commission tak¬ 
ing the affirmative steps required by Section 24(b) and Rule 
UB2. It is plain, therefore, that when the Commission has 
entered an order as it did in this case, that that order 
changes the status quo. The order purports to make that 
which is confidential public. Such an order is affirmative in 
its nature. This being true, all of the cases agree that such 
orders are subject to judicial review. 
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ConclusioiL I 

The petitioner respectfully submits that since this Court 
has jurisdiction under Section 25(a) to review a quasi¬ 
judicial order entered by the Commission under Section 
24(b), the Commission’s motion to dismiss should be over¬ 
ruled and the petitioner’s motion for an order requiring the 
respondent to file a transcript of the record shculd be 
granted. 

EespectfuUy submitted, 

Chas. a. Douglas, | 

John A. McNaughton, 

Hugh H. Obeak, 

J. A. Maeshall, 

Stuabt T. Saunders, 
Attorneys for Petitioner. 

Bainton, McNaughton & Douglas, 

Douglas, Obeab, Morgan & Campbell, 

Of Coumsel. 
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APPENDIX. 
Exhibit “A*’. 


Buie JjB 2. No)fi-disclosure of mformation filed with the 
Commission and ivith an exchange. Any person filing any 
application, report, or document under tlie Act may make 
written objection to the public disclosure of any informa¬ 
tion contained therein in accordance with the procedure set 
forth below: 

(a) The person shall omit from the application, report, 
or document, when it is filed, the portion thereof which it 
desires to keep undisclosed (hereinafter called the Con¬ 
fidential Portion). In lieu thereof, it shall indicate at the 
appropriate place in the application, report, or document 
that the Confidential Portion has been so omitted and filed 
separately with the Commission. 

(b) The person shall file with the copies of the applica¬ 
tion, report, or document filed with the Commission: 

(1) as many copies of the Confidential Portion, each 
clearly marked ‘‘Confidential”, as there are copies of 
the application, report, or document filed with the Com- - 
mission and with each exchange. Each copy shall con¬ 
tain the complete text of the item and, notwithstanding 
that the Confidential Portion does not constitute the 
whole of the answer, the entire answer thereto; except 
that in case the Confidential Portion is part of a finan¬ 
cial statement or schedule, only the particular financial 
statement or schedule need be included. All copies of 
the Confidential Portion shall be in the same form as 
the remainder of the application, report, or document. 

(2) an application making objection to the disclo¬ 
sure of the Confidential Portion. Such application 
shall be on a sheet or sheets separate from the Con¬ 
fidential Portion, and shall contain: (i) an identifica¬ 
tion of the portion of the application, report, or docu¬ 
ment which has been omitted; (ii) a statement of the 
grounds of objection; (iii) either a consent that the 
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Commission shall determine the question of public dis¬ 
closure upon the basis of the application and without 
a hearing, or a request for a hearing on the question 
of public disclosure, if that is desired; (iv) the name 
of each exchange with which the application, report or 
document is filed. 

The copies of the Confidential Portion and the a];)plication 
filed in accordance with this paragraph (b) shall be en¬ 
closed in a separate envelope marked “Confidential” and 
addressed to The Chairman, Securities and Exchange Com¬ 
mission, Washington, D. C. 

(c) Pending the determination by the Commission as to 
the objection filed in accordance with paragraph, (b), the 
Confidential Portion will be kept undisclosed. 

(d) If the Commission determines that the objection 
shall be sustained, a notation to that effect will be made 
at the appropriate place in the application, report, or docu¬ 
ment. 

(e) Prior to any determination overruling the objection, 
if a hearing shall have been requested, notice of the time 
and place of such hearing will be given, by registi^red mail, 
to the person or his agent for service. 

(f) If after such hearing the Commission dletermines 
that the objection shall be sustained, a notation to that 
effect will be made at the appropriate place in the applica¬ 
tion, report, or document. 

(g) If such hearing either (i) shall not have been re¬ 
quested, or (ii) if requested, shall have been held, and the 
Commission shall have determined that disclosure of the 
Confidential Portion is in the public interest, a ffading and 
determination to that effect will be entered and notice of 
the finding and determination will be sent by registered 
mail to the person or his agent for service. 

(h) If such finding and determination are made with re¬ 
spect to the Confidential Portion of an application, report, 
or document filed pursuant to Sections 12 or 13 (|f the Act, 
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the registration of the securities with respect to which the 
application, report, or document was filed may be with¬ 
drawn at any time within fifteen days of the dispatch of 
notice by registered mail of such finding and determination. 
Such withdrawal shall be effected as follows: 

(1) The issuer shall file with the Commission a 
written notification of withdrawal. 

(2) Upon receipt of such notification, the Commis¬ 
sion will send confirmed telegraphic notice thereof to 
each exchange on which the securities are registered. 

(3) The registration shall continue in effect until, 
and shall terminate on, the close of business of the 
tenth day after the dispatch of such telegraphic notice 
to the exchange by the Commission. 

(4) All applications, reports, or documents filed in 
connection with the registration shall be retained by the 
Commission and the exchange on which filed, and shall 
be plainly marked: “Registration 'withdrawn as of 

-,-^ (date of termination of registration)”, 

except that all copies of the Confidential Portion will 
be returned to the issuer. 

(i) The Confidential Portion shall be made available to 
the public at the time and according to the conditions 
specified below ; 

(1) Upon the lapse of fifteen days after the dispatch 
of notice byi registered mail of the finding and deter¬ 
mination of the Commission described in paragraph 
(g), if prior to the lapse of such fifteen days the per¬ 
son shall not have filed a written statement that he 
intends in good faith to seek judicial review of the find¬ 
ing and determination; 

(2) Upon the lapse of sixty days after the dispatch 
of notice by registered mail of the finding and deter¬ 
mination of the Commission, if the statement described 
in subparagraph (1) immediately above shall have been 
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filed and if a petition for review shall not h^ve been 
filed within such sixty days; or 

(3) If such petition for review shall have been filled 
within such sixty days, upon final disposition, adverse 
to the person, of the judicial proceedings. 

(j) If the Confidential Portion is made available to the 
public, one copy thereof shall be attached to each copy of 
the application, report, or document filed with the Commis¬ 
sion and with each exchange. 
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In the United States Circuit Court of Appeals 

FOR THE DISTRICT OF COLUMBIA. I 


No. 6794. 


General Mills^ Inc.^ 


Petitioner^ 


vs. 


Securities and Exchange Commission, 

Respon^nt. 


In Opposition to Respondent's Motion to Dismis^ Pe¬ 
tition FOR Review and in Support of Petitio]s"er^s 
Motion for an Order Requiring Respondent to I 
Transcript of Record. 


File 


BRIEF FOR PETITIONER. 


STATEMENT OF CASE. 

I 

A short statement of the situation as it now exists by 
reason of respondent’s motion to dismiss the petiti<|)n for 
review is desirable and will give the court a better ap¬ 
preciation of the questions presented by the motion. 

Section 12 of the Securities and Exchange Act of 
1934 (15 U. S. C., Sec. 78 (1)) provides that secijipities 
mav be registered bv filing an application, and tte Se- 


2 


curities and Exchange Commission is given authority to 
require information with regard to certain matters to 
be included in the application. Section 12 (b) (1) pro¬ 
vides that the application shall contain information as 
follows: 

“Such infoi*mation, in such detail, as to the issuer 
and any person directly or indirectly controlling 
or controlled bv, or under direct or indirect com- 
mon control with, the issuer, and any guarantor 
of the security as to principal or interest, or both, 
as the Commission may by rules and regulations re¬ 
quire, as necessary or appropriate in the public in¬ 
terest or for the protection of investors, in respect 
of the following: * * * 

“(D) the directors, officers, and underwriters, and 
each security holder of record holding more than 
10 per centum of any class of any equity security 
of the issuer (other than an exempted security), 
their remuheration and their interests in the securi¬ 
ties of, and their material contracts with, the is¬ 
suer and any person dire^'tly or indirectly con¬ 
trolling or controlled by, or under direct or indirect 
common control with, the issuer; 

“(E) remuneration to others than directors and 
officers exceeding $20,000 per annum;” 

Pursuant to the authority granted to the Commission 
by Sec. 12 (b) as above set out and pursuant to the 
general power to make rules and regulations granted by 
Sec. 23 (a), the Commission on September 29, 1934, 
adopted and promulgated Form 10, a copy of which is 
made a part of respondent's motion, for use in perma¬ 
nent registration of incorporated issuers. This form 
required, among other things, in Item 26, the names and 
aggregate remuneration of each director of the issuer 
and of the three highest paid officers. 


At the time Form 10 was adopted purporting to re¬ 
quire the absolute disclosure of the names of each di¬ 
rector and the remuneration of each, there was effective 
Rule UB2, promulgated by the Commission pursuant to 
its powers to issue rules and r^ulations. Under pid 
Rule UB2, as then in effect, any person filing an applica¬ 
tion, such as Form 10, and wishing to object to the pub¬ 
lic disclosure of anv information contained therein 
could file that portion under confidential cover, and no 
disclosure thereof would be made until after the (bom- 
mission acted pursuant to Sec. 24 (b). Thus, iji ef¬ 
fect, the disclosure of directors’ names and salaries| was 
required by the Commission subject to the limitatioiis of 
Rule UB2. Thereafter, on May 15, 1935, Rule UBfj was 
amended to provide that after determination bjf the 
Commission, no disclosure would be made for ten jiays. 


and if prior to the expiration of said ten-day period, 


registrant filed a statement of its intention in Igood 
faith to seek judicial review, then disclosure would not 
be made until determination of the petition for review. 
Thus, a further limitation on the information whicfc the 
Commission required in Form 10 was established. The 
text of Rule UB2 as amended on May 15, 1935, is as 
follows: 

‘‘Objections to public disclosure of material filed 
with exchange and/or Commission, (a) If any 
person filing an application, report or document 
with an exchange and/or the Commission under 
any provision of the Act wishes to object to the 
public disclosure of any information contained 
therein, he shall file that portion of the ajiplica- 
tion, report or document which contains si^h in¬ 
formation separately from the remainder and shall 
plainly mark it ‘confidential.’ There shall also 
filed with such information written objection to its 
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public disclosure which (1) shall identify that por¬ 
tion of the application, report or document to the 
public disclosure of which objection is made, (2) 
shall state the reasons why public disclosure there¬ 
of is not in the public interest, and (3) may request 
a hearing on the question of public disclosure. If 
the filing of such application, report or document 
is required with both an exchange and the (Com¬ 
mission, that portion of the application, report or 
document which contains the information to the 
public disclosure of which objection is made shall 
be filed with the Commission exclusively, accom¬ 
panied by Such additional copy or copies thereof as 
otherwise would be filed with the exchange or ex¬ 
changes, indicating the name of the exchange or ex¬ 
changes with which such information otherwise 
would be filed. When such information shall be 
made available to the public as provided in para¬ 
graph (b) hereof, such additional copy or copies 
thereof shall be sent to such exchange or ex¬ 
changes and shall be made part of the application, 
report or document theretofore filed with such ex¬ 
change or exchanges. 

^^(b) Until and unless the Commission determines 
that the disclosure of such information is in the 
public interest, it shall not be made available to 
the public. Confirmed telegraphic notice of such 
determination shall be sent by the Commission 
forthwith to the person filing such information, or 
to his agent authorized to receive notice in connec¬ 
tion with such application, report or document. 
Such information shall not be made available to 
the public until the tenth day after the day on 
which such confirmed tel^raphic notice is sent. 
If, prior to such tenth day, the person filing such 
information shall have filed with the Commission 
a statement in writing that he intends in good faith 
to seek review of such determination of the Com¬ 
mission, such information shall not be made avail¬ 
able to the public until sixty days from the date of 
such determination or until such petition shall have 
been disposed of, whichever date is the later. 

“(c) If Such information is filed in connection 
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with an application for the registration of securi¬ 
ties under Section 12 of the Act, and if the Com¬ 
mission determines that the disclosure of sucn in¬ 
formation is in the public interest, the person nling 
such application shall have an opportunity to |vith- 
draw the application and all papers filed in connec¬ 
tion therewith within ten days after notice of such 
determination shall have been sent by the Commis¬ 
sion as provided in paragraph (b) hereof.” 

Section 24 (b), pursuant to which Rule UB2 was 

adopted, provides as follows: 

“Any person filing any such application, report, 
or document may make written objection to the 
public disclosure of information contained there¬ 
in, stating the grounds for such objection, and the 
Commission is authorized to hear objections in any 
such case where it deems it advisable. The Com¬ 
mission may, in such cases, make available to the 
public the information contained in any such appli¬ 
cation, report, or document only when in its judg¬ 
ment a disclosure of such information is in the 
public interest; and copies of information so made 
available may be furnished to any person at such 
reasonable charge and under such reasonable limi¬ 
tations as the Commission may prescribe.” 

Petitioner, thereupon, on October 30, 1935, maJie its 
application for registration, disclosing the salaries paid 
to each of its directors, but requested confidential treat¬ 
ment of the names of the directors in connection with 
the particular salaries, all in accordance witl^ Sec. 
24 (b) of the Act and Rule UB2. Petitioner's request 
for a hearing was granted and the hearing was held on 
May 18, 1936, before an examiner of the Securities and 
Exchange Commission, at which hearing the objections 
to public disclosure were elaborated by an official of 
the petitioner. The Commission on June 3, 1936, made 
its order requiring that the confidential informatjlon be 


disclosed pursuant to the provisions of Rule UB2. 
Thereupon, within the ten days’ period, petitioner signi¬ 
fied its intention of seeking judicial review and within 
sixty days filed its petition for review with this court, 
following the requirements of said Rule UB2 and of 
Sec. 25 of the Act. 

Under the provisions of Sec. 25, it was the duty of the 
Commission to file the record of the case, after which 
petitioner was allo'wed thirty days within which to file 
its brief. The i^espondent did not take steps to file the 
record, and at no time was there a rule of this court 
requiring it to file within any particular period. There¬ 
fore, on March 11, 1937, this court amended its Rule 
33 to provide as follows: 

“Where a petition for review has been filed in this 
court, and the statute does not prescribe a fixed 
time for respondent to file the record—if such rec¬ 
ord is not filed within sixtv davs after service of 
the petition, petitioner shall forthwith bring the 
matter to the attention of the court by filing a mo¬ 
tion, duly served on respondent or its counsel, for 
an order on respondent to file the record within 
thirty days. Should petitioner fail to file such mo¬ 
tion as herein provid^, the appeal shall be deemed 
abandoned and shall be dismissed for vrant of prose¬ 
cution.” 

Accordingly, petitioner, on March 22, served and filed 
its motion asking the court to require the Commission 
to file the record. 

By way of answer to this motion, the Commission 
made a count(^r-motion to dismiss the petition for re¬ 
view, questioning for the first time the right of peti¬ 
tioner to review orders with respect to disclosure of in¬ 
formation claimed to be confidential. This right it had 
recognized expressly by amending Rule UB2 on May 
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15, 1935, so as to incorporate provisions for reviewing 
orders under Sec. 24 (b) by means of a petitioA for 
review. 

In its brief (p. 12), the Commission now suggests 
that the questions raised by petitioner in its petition 
for review (or at least the constitutional questions jthere 
raised) could have been raised in other proceedings, 
either by injunction or by refusing to furnish the in¬ 
formation and requiring the Commission to take the 
initiative in compelling the petitioner to disclose the 
particular facts. It is implied that such remedy sjhould 
have been followed rather than exhausting admiijiistra- 


tive remedies as outlined in Rule UB2, which 
course petitioner followed. 


latter 


ARGUMENT. 

I—Section 25 (a) of the Act Contemplates Review of Or¬ 
ders of the Securities and Exchange Commissionl Made 
Pursuant to the Provisions of Section 24 (b). I 


The pertinent language of Sec. 25 (a) is: 
“Any person aggrieved by an order issued 


bv the 


Commission in a proceeding under this ritle to 


which such person is a party may obtain a 
of such order 




The language used is broad and is unqualified 
as the orders which are subject to review.* The 
does not read: 


review 

so far 
section 


♦By using the word “orders” Congress obviously intended to 
provide judicial review for all final action taken in connection 
with the Commission’s powers to apply the law in situations 
where individual rights were involved—its quasi-judicial func¬ 
tions—as contrasted with its power to issue “rules ana regula¬ 
tions” of general application—its quasi-legislative funct^ns—^for 
which no judicial review by way of an appeal would normally be 
provided. (This distinction is developed in the brief filed on be¬ 


half of The International Nickel Company in Case No. 
will not be further discussed here.) 


6815 and 
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“Any person aggrieved by an order issned by the 
Commission required to he made after 'notice and 
hearing may obtain a review * * 

as Congress could easily have provided if its inten¬ 
tion had been to limit the types of orders which are sub¬ 
ject to review, as the Commission now argues. 

Again, Congress, if it had intended to make, the ac¬ 
tion of the Commission final in respect to disclosure of 
information under Sec. 24 (b), could have inserted in 
that section a sentence to the effect that the Commis¬ 
sion's action should be final and not subject to review. 
This has been done in other situations where Congress 
intended to make a commission's action final. It was 
employed for this purpose in Sec. 5 (11) of the Inter¬ 
state Commerce Act as amended (49 U. S. C., Sec. 
5 (11)) in referring to orders of the Commission with 
respect to common ownership of carriers by land and 
water. The language there used is “In all such cases 
the order of said Commission shall be final.’’ Such a 
sentence, inserted at the end of Sec. 24 (b), would have 
been a simple and appropriate method of expressing the 
intention which the Commission asserts Congress had in 
adopting Sec. 24 (b). Similarly, in Title IV of the 
Revenue Act of 19.36, dealing ^ith charitable and floor 
stock refunds of processing taxes imposed under the 
Agricultural Adjustment Act, where Congress intended 
no review of the determination of the Commissioner of 
Internal Revenue, it was expressly pro^ided that the 
determination of the Commissioner should be final and 
no court should have jurisdiction to review it. (Title 
IV, Revenue Act of 1936, Sec. 601 (2) and Sec. 602 (i).) 
But the fact that Congress left the language in Sec. 
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25 (a) without qualification as to the type of orders 
reviewable and did not include any provision | for 
finality in Sec. 24 (b), is very persuasive that the jnor- 
mal meaning should be attributed to Sec. 25 (a) and 
that all orders, including those issued under Sec. 24 (b), 
should be reviewable thereunder. 

Instead of using one of these methods, which vjould 
have made it perfectly clear that orders under Sec. 

24 (b) were not intended to be reviewable. Confess 
used the unqualified language which we have quoted 
above. In the face of such language, it is not permis¬ 
sible to read in a qualification, especially since such a 
qualification is not one which, on the basis of the lexist- 
ing law. Congress would have assumed to be incor¬ 
porated in the broad language used. 

The effect of limiting judicial review to those f4w in¬ 
stances in which the order of the Commission is spe¬ 
cifically required to be made after notice and hearing 
would be to eliminate from the application o^ Sec. 

25 (a) a large number of orders of the Commissjon in 
quasi-judicial capacity to which in reason and jlustice 
Sec. 25 (a) should be applied just as much as to those 
made after notice and hearing. About half of the quasi¬ 
judicial functions, such as exempting an exchajige if 
because of size public interest does not require registra¬ 
tion (Sec. 5), continuing unlisted trading privileges if 
the Commission finds such continuation in the public 
interest (Sec. 12 (f) (1)), and cancelling registration 
of a broker or dealer if the Commission finds such broker 
or dealer has ceased to do business as such ($ec. 15 
(b)), do not require notice and hearing. Yet, is it rea¬ 
sonable to suppose that orders in such cases are I not re- 
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viewable under Sec. 25 (a) when orders cancelling the 
registration of a broker or dealer for other specified 
reasons (Sec. 15 (a)), or extending unlisted trading 
privileges to an unroistered security (Sec. 12 (p) (1) 
and (2)) would be, merely because the Act required 
notice and hearing in the latter but not in the former. 
No such inconsistent and unreasonable result could 
have l)een intended by Congress. Notice and hearing 
are required or not depending upon whether they are 
necessary for the registrant's protection in the particu¬ 
lar instance, not as a criterion of judicial review. 

The Senate Amendment, together with the Senate 
Committee Report (73d Congress, 2d Session, Senate 
Report No. 792) and the report of the House Confer¬ 
ence Committee (73d Congress, 2d Session, House Re¬ 
port No. 1838) referred to in the Commission’s brief, do 
not cast doubt On the intention of Congress to make all 
orders reviewable, but rather reinforce such an inter¬ 
pretation. The excerpt from Senate Report No. 792 ap¬ 
pears in that portion of the report in which the Com¬ 
mittee defends the Act against the criticism that it gave 
the Commissioli power to interfere in the management 
of corporations registering securities and the report pro¬ 
ceeds to outlinO the safeguards in the Act as follows: 

^^The Commission is given complete discretion not 
only to exempt securities from the operation of 
most sections of the act—including those dealing 
with corporate reports—but also to require in cor¬ 
porate reports only such information as it deems 
necessary or appropriate in the public interest or 
to protect investors. In this connection it should 
be noted that Section 3 (a) (12) empowers the 
Commission to define ‘exempted securities’ and Sec¬ 
tions 12 and 13 authorize it to vary the specifica- 
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tions for reports where those indicated are darned 
inappropriate. Moreover, by Section 23 a coi-pora- 
tion is granted an unconditional right to a pi*ivate 
hearing in any case where it feels that inforiiiation 
filed with the Commission should not be made pub¬ 
lic, and by Section 24, the Commission’s deter|mina- 
tion on such hearing is subject to court 
(73d Cong., 2d Sess., Sen. Rep. No. 792, p. 10). 

We also set forth the excerpt from the House ^teport 
for the convenience of the court: 

“The House Bill (sec. 23) limits the general powder 
of the Commission to give out information by pro¬ 
viding that any person filing an application; re¬ 
port, or document may make written objectlion to 
the disclosure of information contained tlierein, 
and the Commission is authorized to hear objec¬ 
tions if it deems it advisable, but in any cise the 
Commission may make the information pubilic de¬ 
spite objection if in its judgment the discloijure is 
in the public interest; * ♦ * The Senate amend¬ 
ment makes a similar provision but provides that 
in all cases of objections, notice and opportunity 
for private hearing shall be given the objector. 
* * * The substitute adopts the provisions of the 
House bill * * *.=^’ (73d Cong., 2d Sess., H. Rep. 

No. 1838, p. 37). 

These reports show that Congress did not consider that 
they were eliminating the right to judicial re^ew of 
orders under Sec. 24 by amending the provisions of the 
Senate Amendment. Nothing was said about su(|h elim¬ 
ination and it cannot be assumed that such an im¬ 
portant change was taken for granted, especially since 
this was one of the safeguards emphasized. Tpe only 
change referred to was the substitution of a discretion¬ 
ary hearing for a required hearing. There was jio men¬ 
tion of also eliminating the right to a judicial review 
of the orders of the Commission. 


12 


II—^The Provisions of Section 25 (a) Are Appropriate for 
the Review of Proceedings Under Section 24 (b). 

A further indication that Congress intended that 
orders entered under Sec. 24 (b) should be reviewable 
under Sec. 25 (a) is found in the fact that Sec. 25 (a) 
may be appropriately applied to the review of proceed¬ 
ings under Sec. 24 (b). 

It is urged iti respondent's brief (p. 25) that Sec. 
25 (a) is not applicable to proceedings under Sec. 24 
(b) for the reason that there would be no findings to 
be conclusive if supported by evidence, no evidence and 
no record. But even where notice of hearing is re¬ 
quired by the Act, the Act does not expressly require 
that the Commission make findings of fact. For in¬ 
stance, in Sec. 6 (e) dealing with the power of the Com¬ 
mission to grant or refuse registration to a security 
exchange, one of the sections under which orders made 
by the Commisvsion are said to be reviewable, there is 
no mention of findings whatsoever. Yet it can hardly 
be supposed that by failing to make findings the Com¬ 
mission could defeat the right of an exchange apply¬ 
ing for registration to review an order of the Commis¬ 
sion denying such registration. Similarly, the failure 
of the Commission under Sec. 24 (b) to make findings, 
should not l)e permitted to defeat the right of an issuer 
to have the order of the Commission reviewed. 

Furthermore,' the Commission is not granted the 
power under Sec. 24 (b) to require public disclosure of 
information objected to by applicant whenever in its 
judgment it decides to require such disclosure. The 
Commission is given that power only when in its judg- 
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merit such disclosure is in the public interest. Congress 
has not delegated this power to be acted upon arbi¬ 
trarily; Congress has provided a standard, similar to 
that set forth in Sec. 12 with respect to requiring in¬ 
formation in general. Without such a standard the 
delegation would l>e invalid. Panama Refinhig Co. v. 
Ryan, 293 U. S. 388 (1935). 

The existence of this standard prevents the Ccimmis- 

sion from acting arbitrarily and requires that i 

elusion be based upon facts and that it make fi 

of fact. Without such findings any order will 

valid. This point is elaborated at a later point 

argument, but for emphasis the following stai:ement 

of Mr. Justice Brandeis in United States v. Baitimore 

& 0. R. Co., 293 U. S. 454 (1935), is quoted (m 462) : 

‘‘The railroads contend that to support th^ order 
certain basic findings are essential; that the^e were 
not made; and that, hence, the order is void^ This 
contention is in our opinion sound. The A|?t does 
not confer upon the Commission legislative Author¬ 
ity to require the adoption on locomotives (j)f such 
devices as, in its discretion, it may from l|;ime to 
time deem desirable. The operation of an |engine, 
however equipped, involves ‘danger to life oj* limb.’ 
At common law the carriers were ‘free to determine 
how their boilers should be kept’ in propeif condi¬ 
tion for use without unnecessary danger. | Balti¬ 
more d 0. R. Co. V. Groeger, 266 U. S. 521, 529, 
69 L. ed. 419, 424, 45 S. Ct. 169. And the 4ct con¬ 
ferred authority to prescribe by rules specific de¬ 
vices, or changes in the equipment, onli^ where 
these are required to remove ‘unnecessary’ ^eril to 
life or limb.’ The power to make the deterniination 
whether the proposed device or change i^ so re¬ 
quired, vests in the Commission. But its | finding 
to that effect is essential to the existence of | author¬ 
ity to promulgate the rule; and as Congress has 
made affirmative orders of the Commission! subject 


:s con- 
adings 
be in- 
in the 
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to judicial review, Chicago Junction Case (Balti- 
more 0. R. Co. United States), 264 U. S. 258, 
263-265, 68 L. ed. 667, 673, 674, 44 S. Ct. 317, the 
order may be set aside unless it appears that the 
basic finding was made. Florida r. United States, 
282 r. S. 194, 75 L. ed. 291, 51 S. Ct. 119.’’ 

In view of this constitutional requirement that an ad¬ 
ministrative bodj', such as the Securities and Exchange 
Commission, must make findings of fact to support its 
orders, respondent's argument that there would be no 
findings and so nothing to review in proceedings under 
Sec. 24 (b) necessarily falls to the ground. 

Consideration ' of what takes place in a proceeding 
under Sec. 24 (b) indicates that the reviewing court 
will have before it the evidence and a record which is 
required for review. The registrant files its applica¬ 
tion on Form 10 and includes under confidential cover 
any information which it claims should be kept from 
the public. In the present case. General Mills, Inc., 
filed in its application all the information required by 
Form 10 except the names of the directors in connec¬ 
tion with the particular salaries listed. Form 10 thus 
discloses all the facts with regai-d to the financial con¬ 
dition of the registrant, its earnings, and the magnitude 
of its business. L4s a guarantee of the truth of the state¬ 
ments made in the application, there are severe penal¬ 
ties provided in Sec. 32 (a) for any misstatement. In 
addition, anv further facts or circumstances tending to 
prove that disclosure is not in the public interest 'v^ill 
be contained in the written objections to the disclosure 
which are filed with the request for confidential treat¬ 
ment. In these documents will be found all the facts 
which in most cases the Commission would require for 
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the determination of whether disclosure is, in the par¬ 
ticular instance, in the public interest. Thus, in the 
present case, the application discloses whether the sal¬ 
aries are reasonable in amount, whether the business 
is large enough and the profits substantial enough to 
warrant the amount of salaries paid and the number 
of persons receiving these salaries. It may also lj>e de¬ 
termined from the application what sort of duties are 
performed by the persons receiving the salaries. jFrom 
the objections will appear the facts peculiar t^ this 
registrant, such as the actual secrecy of salaries ajmong 
the members of the board of directors. If furthei^ facts 
are thought desirable or if the Commission feeli that 
the facts alleged by the registrant need explaining or 
are not strictly correct, a hearing may be had. To the 
best information of petitioner, it has been the pifactice 
of the Commission to grant hearings whenever rjequest 
is made. | 

Here, then, we have the record of facts upon I which 
the Commission must act in making its determination 
and which can properly furnish a basis for the i^view- 
ing court's decision on the Commission's order. If 
other facts develop after the Commission’s decision 
which are thought to be relevant to the questionj on re¬ 
view, then provision is made for additional helarings. 
From the facts in the application and the objections 

i 

—the facts on "which the Commission must necessarily 
have acted—the coui*t can sav whether there was evi- 
dence to support the findings of the Commissiop. 

From this discussion, it is apparent that th^ proce¬ 
dure set forth in Sec. 25 is applicable to order^ of the 
Commission entered under Sec. 24 (b)y and th^t there 
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is no substance to the argument that Sec. 25 is incon¬ 
sistent. It is worth noting that the Commission, in 
May, 1935, amended its Rule UB2 to provide for re¬ 
view in accordance with Sec. 25 (a), that in April of 
1936 the rule was again amended retaining the provi¬ 
sions respecting review, and that the alleged inconsis¬ 
tency of applying Sec. 25 (a) to proceedings under 
Sec. 24 (b) has only recently become ‘‘apparent’- to 
the Commission. 


in—^The Action Taken by the Commission Under Section 
24 (b) Is Properly Subject to Judicial Review. 

Action by a commission is subject to judicial review’ 
to determine w’hether there is any evidence to support 
the findings of the commission even though the statute 
under which the’ commission acts does not require that 
the commission hold a hearing. 

An example of an instance under the Interstate Com¬ 
merce Act (49 U. S. C.) in wdiich the action of the In¬ 
terstate Commerce Commission is subject to judicial 
review, even though the particular section of the Act 
giving the Commission authority to make the particu¬ 
lar order does not provide for a hearing, is found in 
Section 4 which deals with charges for long and short 
hauls. 

Section 4 provides that “upon application to the Com¬ 
mission such common carrier may in special cases, after 
investigation, be authorized by the Commission to 
charge less for longer than for shorter distances for the 
transportation of passengers or property.” There fol¬ 
lows a list of limitations on the Commission’s powers, 
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et, in 


but the section makes no mention of hearing. Yi 
the Intermountnin Rate Cases (Atchison, Topeka <£- 
Santa Fe Ry. Co. v. United States), 234 U. Si. 476 
(1914), the Supreme Court held orders under thi's sec¬ 
tion reviewable according to the provisions of the Com¬ 
merce Court Act now incorporated in 28 U. S. C. 41 
(27) and (28). Pursuant to Se<*tion 4 certain trans¬ 
continental railroads asked the Commission fo)* per¬ 
mission to charge less for hauls to the coast th^n for 
hauls to intermountain areas and for permissjon to 
continue existing rates in that regard. The Commis¬ 
sion refused to grant the request in its entirety nut did 
propose a system of rates embodying some of th^ ideas 
of the application. The railroads asked for re\iOw un¬ 
der the provisions of the Commerce Court Act, and this 
was contested by the Commission on the grounds that 
the Commerce Court Act gave the court no jurisdiction 
and that the order was not reviewable because nj^ative 
in form. With regard to the first the court, through 
Chief Justice White, said (p. 490) : 

^‘The argument alfords another manifestajtion of 
the tendency to which we have already d(irected 
attention in this case to seek to maintain ^nd ag¬ 
grandize a power by insisting upon propositions 
which, if they were accepted, would raise ti|e grav¬ 
est question as to the constitutional validity of the 

1 * _1 _ 


asserted power—a (juestion which we needi not at 
all consider in view of the want of foundation for 
the exercise of the power claimed in the light of 
the plain meaning of the act to the contrary which 
we have already pointe<i out.-' 

The court also held the order affirmative in enect and 

decided the case on the merits. j 

Respondent in its brief contends that certain cases 

decided under Sec. 5 (2) and 20 (a) of the Inlterstate 
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Commerce Act as amended by the Transportation Act 
of 1920 (49 U. S. C., Sec. 5 (12) and Sec. 20 (a) ) 
support the proposition that unless a hearing is re¬ 
quired in connecftion Tsith an order, the order is not 
subject to judicial review. 

It is submitted, however, that these cases establish 
no such principle. In the Chicago Junction Case (Bal¬ 
timore d- 0. R, Co. V. United States), 264 U. S. 258 
(1924), cited on p. 29 of respondent's brief, the ques¬ 
tion before the court was whether an order entered un¬ 
der Sec. 5 (2) of the Transportation Act of 1920 was 
subject to judicial review. This section deals with the 
acquisition of properties by a carrier and expi*essly 
calls for a hearing. In deciding that the particular 
order in question was subject to judicial review, the 
court distinguished those cases in which it had been 
held that orders of the Interstate Commerce Commis¬ 
sion were not subject to review. None of the situations 
distinguished were similar to the present situation. 

Also, in that case a reference was made in a foot¬ 
note, set forth in respondent’s brief, to the case of 
Miller v. United States, 277 Fed. 95 (S. D. N. Y., 1921), 
'which is relied on by respondent to establish affirma¬ 
tively its proposition that there is no judicial review 
of orders made when hearing is not required. This 
was a case brought under Sec. 41 (28) of Title 28, 
U. S. C., by a stockholder of the Chicago & Eastern 
Illinois R. R. C6. to enjoin an order of the Interstate 
Commerce Commission under Sec. 20 (a) of the Trans¬ 
portation Act of 1920 permitting a new company to 
issue securities in connection with a plan of reoi^ani- 
zation, according to which the property of the old com- 
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pany would be tiimed over to the new and the old 
se<*nrity holders receive securities in the new. The 
only parties to the proceeding's under Sec. 20 (a) are 
the carrier asking for permission to issue securities and 
the states through which the railroad runs, to whom 
notice must be given. It was held that the plalintitf 
was merely a stockholder of the old company, was not 
an aggrieved party, and had no right to complain. The 
plaintiff's remedy, if the transfer of the assets was bad, 
was in the reorganization proceedings. j 

purpose of these provisions of Jaw is 
only to prevent overissues of securities, arid the 
rommission has no jurisdiction to determine 
whether the property received will belong io the 
carrier when received, or whether there ar^ liens 
upon it. All the Commission does is to sajv' that 
the securities may be issued for that property, and 
nohodif hitercfited in th-e property is or ^.an he 
affected by the order, except as he becomes a holder 
of the new secnrities/' (277 Fed. 97.) (Italics 
ours.) 

The other case relied on by the respondent in this 
connection is Pittsburgh West Virginia Raih^ny Co, 
V. Interstate Commerce Commission, 293 Fed. 1001 
(App. D. C., 1923). This was not an action to review 
the Commission's refusal to allow the issuance of secu¬ 
rities. The case involved an attempt to enjoin the In-, 
terstate Commerce Commission fi*om enforcing apy pen¬ 
alties or interfering with the issuance of new securities. 
The railroad company had made an applicatio4 to the 
Interstate Commerce Commission for authority to issue 
securities under Sec. 20 (a) of the Transportation Act 
of 1920, and upon the Commission's refusal hjjd made 
a further application to acquire property unJler Sec. 
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5 (2) of the Interstate Commerce Act. Under the for¬ 
mer, the Commission may hold hearings if it sees fit, 
but under the latter statute an order can be made only 
upon notice and heanng. (See Chicago Junction Case, 
supra.) In holding that the railroad had no right to 
enjoin the Interstate Commerce Commission, no dis¬ 
tinction was made between the two orders of the Com¬ 
mission, even though the latter had to be made after 
notice and hearing. The case goes no further than to 
hold that by attempting to enjoin penalties an unsuc¬ 
cessful applicant before the Commission cannot by in- 
dire<*tion avoid the rule that the court infill not review 
negative orders of the Commission. 

Moreover, in Xew York Central Securities Corp. v. 
United Slates, 287 U. S. 12 (1932), an order entered 
under Sec. 20 (a) was reviewed by the Supreme Court. 
A minority stockholder sought to set aside orders 
of the Interstate Commerce Commission permitting 
the New York Central Railroad to lease certain 
properties, pursuant to Sec. 5 (2) of the Inter¬ 
state Commerce Act, and to assume certain obligations, 
pursuant to Sec. 20 (a). Re\iew of both these orders 
was allowed and the court did not attempt to distin¬ 
guish between a party's right to review of orders under 
Sec. 5 (2) and under Sec. 20 (a). 

Still a further example of the court's construing 
orders pursuant to statutes similar to Sec. 24 (b) as 
subject to judicial review even though no absolute re¬ 
quirement of a hearing before the Commission is laid 
down may be found in Pennsylvania R. Co. v. United 
States, 40 F. (2d) 921 (D. C. W. D. Pa., 1930). The 
Pennsylvania Railroad brought a bill to set aside an 
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order of the Interstate Commerce Commission granting 
a competing road a certificate of convenience and Neces¬ 
sity permitting the construction of a new line nnder 
Sec. 1 (18) of the Interstate Commerce Act (49 U. S. 
C., Sec. 1 (18)). Section 1 (19) provides that “the 
application and issuance of any such certificate shall 
be nnder such rules and regulations as to hearings and 
other matters as the Commission mav from tiine to 


time prescribe * * Although the subject of when 
a certificate should be issued was left largely jn the 
broad discretion of the Commission and the statulte did 
not specifically require hearings, the action waj? held 
subject to judicial review. The three judge I^istrict 
Court said (p. 923) : 

“* * ♦ This discretionary power, resulting in 

nation-wide transportation control, was vested in 
the Commission bei-ause of its peculiar function 
and extensive knowledge in respect to mat ters of 
interstate transportation and there is little in the 
statute to indicate, or to limit, the manner in which 
the Commission should exercise this disciretion. 

ether it should do so only after a hearina is not 
a question pertinent to the present case because a 
hearing was in fact held. The main question is 
whether at the hearing the Commission had compe¬ 
tent eridence on which it could base its finding of 
public conrcnieuce and necessity.'' (Italics sup¬ 
plied.) 




V gen- 


The foregoing cases clearly do not establish aj 
eral proposition that where a commission ne^d hold 
hearings only when it sees fit the order is not ! review- 


able. This rule not being established, it cannot 


be said 


that Congress must have intended to make orders under 


Sec. 24 (b) not subject to review under Sec. 


25 (a), 


merely by providing that the Commission might hold 
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hearings if in its opinion such hearings would be de¬ 
sirable. 

As a final argument that Congress did not intend to 
provide for judidal review of action by the Commis¬ 
sion under Sec. 24 (b), respondent contends that where 
a special exemption from a general statutory require¬ 
ment may be granted by an administrative body, the 
administrative action mav be and is final. For this 
proposition it cit^s a case involving exemption from the 
long and short haul provisions of the Kentucky Con¬ 
stitution (LouismUe d Nashville Ry, Co. v. Kentucky, 
183 U. S. 503 (1902)), and a case involving action by 
the Interstate Commerce Commission suspending the 
equal distribution of coal cars during an emergency 
(Baltimore d 0. R. Co. v. Lambert Run Coal Co., 267 
Fed. 776 (C. C. A. 4, 1920)). 

The proposed analogy to the long and short haul case 
arises, it is submitted, from a misconception of the pro¬ 
visions of Sec. 12 of the Securities and Exchange Act. 
As has already been pointed out, that section of the 
Act does not require the public disclosure of names 
and salaries of each director; the section merely gives 
the Commission authority to require such information 
with respect to officers and salaries as is necessary and 
appropriate in the public interest or for the protection 
of investors. Under this provision, the Commission 
might require either the names with the remuneration 
of each director, as it did in Form 10, or might require 
merely the total remuneration of all directors, as it 
did in Form lOK: It might have required the remunera¬ 
tion of each officer or director to be stated, but have 
permitted the name in connection with the salary to 
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remain confidential, jnst as petitioner did in filmg its 
application. Moreover, Sec*. 24 (b) prohibits the dis¬ 
closure of information upon objection 'unless th^ Com¬ 
mission finds sncli disclosure to be in the public inter^ 
est. It is an absolute prohibition unless certam jui'is- 
dictional findings are made. Thus, not only the exemp¬ 
tion, but also the requirement from which the Exemp¬ 
tion is allowed depend upon the finding of the Com¬ 
mission that disclosure is in the public interest| This 
is quite a different situation from an absolute statutory 
or constitutional prohibition against charging less for 
a long than for a short haul with a provision for ex¬ 
emption to be granted by a commission. The power 
of the Commission to require the disclosure of any par¬ 
ticular information is dependent upon its determination 
that such disclosure is in the public interest, exactly 
the same limitation which is prescribed for the dis¬ 


closure of information claimed to be confidential under 
Sec. 24 (b). Thus, respondent is not correct in stating 
that any exemption or special treatment under Sec. 


24 (b) would be e.T gratia. 

Thus, even were petitioner to concede the cori'ectness 
of the proposition that discretionary administrative 
action refusing to grant a special exemption f]*om the 
statutory requirement should be held final, it would be 
inapplicable to the present situation. 

But petitioner does not concede that the proposition 
as stated by respondent on page 88 of its brie| is cor¬ 
rect even when so limited. It is urged that th(? reason 
and purpose of such exemption shows that no judicial 
review is contemplated. However, under Sec. 4 of the 
Interstate Commerce Act, which is similar to the Ken- 
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tiicky constitutional provision with respect to long and 
short hauls involved in the case of Louiwille d Nash¬ 
ville Raihcay Co. v. 183 IT. S. 503 (1902), 

relied on by respondent, the Supreme Court has held 
that the action of the Interstate Commerce Commission 
with respect to gi*anting such an exemption is subject 
to court revie^X’. Atchison^ Topeka d Santa Fe Railvyay 
Co. v. United States, 234 U. S. 476 (1912). 

The case of Baltimore d 0. R. Co. v. Lambert Run 
Coal Co., 267 Fed. 776 (C. C. A. 4, 1920), is also cited 
on this point.' That case involved the power of the 
Intei*state Coiiimerce Commission to suspend equal dis¬ 
tribution of coal cars in time of emergency without 
notice or hearing if in its judgment an emergency exist¬ 
ed. The action was one for an injunction against the 
railroad seeking to prevent it from distributing cars 
unequally and was commenced in the state court. It 
was removed to the Federal Court, but was not tried 
before a three judge District Court as is required in 
actions for injunctions against the Intei*state Commerce 
Commission. ' Although the Circuit Court of Appeals 
had doubts of its jurisdiction to issue an injunction, 
which doubts were later confirmed by the Supreme 
Court {Lambert Run Coal Co. v. Baltimore d 0. R. Co., 
258 U. S. 377 (1922)), it did decide that Congress in 
conferring the right to equal distribution could provide 
that such right might be suspended by the Interstate 
Commerce Commission without a hearing. This, how¬ 
ever, is far from a holding that special exemptions 
granted by an administrative body from the general 
statutory requirement are not subject to judicial re- 
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Respondent in its brief (pp. 3842) refers to 


the line 


of cases holding that negative orders of the Ii^terstate 
Commerce Commission are not reviewable under the 
provision of the Judicial Code to the etfect that Federal 
District Courts have jurisdiction “of cases brpught to 
enjoin, set aside, annul, or suspend in whole or in part 
anv order of the Interstate Commerce Commission^' 
(28 U. S. C. Sec. 41 (28)). The explanation of why 
the Supreme Court has held that the District Courts 
have no jurisdiction under the above statute tj) review 
orders in which the Commission refuses to takje action 
is state<i in the following language in Standard^ Oil Co. 
V. United States, 283 U. S. 235 (1931), at p. 2f38: 

“The jurisdiction of the district courts 
in this class of cases, embraces (1) those 
for the ‘enforcement of orders of the Com 
and (2) those brought to ‘enjoin, set aside, annul, 
or suspend in whole or in part’ such orders. It is 
ob\ious that this language was not intended to 
apply to purely negative orders. A negative order 
which denies relief without more compels nothing 
requiring enforcement, and contemplates no action 
susceptible of being stayed by an injur 
affected by a decree setting aside, anni^ 
suspending the order.” 


brought 

mission,' 


ction or 
lling, or 


From the foregoing statement, it is clear 


that the 


rule against review of negative orders is based on the 
terms of the reviewing statute and not on the inherent 
nature of negative orders. 

The language used in Sec. 25 (a) is not similar to 
that used in the section of the Judicial Code above re¬ 
ferred to. It is not limited, as is the abo^e quoted 
section, to “actions to enjoin, set aside, annilil or sus¬ 
pend” an order. The language of Sec. 25 (a|) is “any 


person aggrieved by an order issued by the Commission 
* ♦ * may obtain review.” This provision granting 
review is not susceptible to the construction placed on 
the other statute by the Supreme Court and would seem 
to cover all orders of the Commission, no matter what 
form the particular order takes. 

And even if the rule against review of negative orders 
of the Interstate Commerce Commission were appli¬ 
cable to the review statute in the Securities and E.x- 
change Act, the order in question could properly be 
reviewed, for the purpose of the petition is to review 
and prevent the enforcement of an order requiring pub¬ 
lic disclosure of ^-ertain information. That is an affirm¬ 
ative order and one the enforcement of w’hich can effec¬ 
tively be prevented. The difficulty present and pointed 
out in the Standard Oil Ca^e, supra^ is not present. 

In connection with respondent’s contention that ac¬ 
tion under Sec. 24 (b) should be classified as purely 
administrative and so ■within the sole discretion of the 
Commission, petitioner also desires to direct the court’s 
attention to the i nature of the action taken under that 
section. When an issuer objects to the disclosure of 
particular information, it sets up the claim that such 
disclosure will work serious injury to the issuer and 
its stockholders without a commensurate benefit to the 
public. In other words, the question is raised whether 
the public interest sufficiently outweighs the semi-pri¬ 
vate interest to' justify an impairment of the issuer’s 
private rights. 

When Congress gives the Commission the pow’er to 
determine the question of whether the public interest 
justifies an impairment of private rights, it is giving 
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a judicial power. The courts have always considered 
it their duty to pass on this question to determine the 
existence of substantial support for the claim that in a 
particular instance the public interest was supjreme. 
The cases under the Fourteenth Amendment ^fford 
many illustrations. The validity of the Act woiild be 
in too grave doubt if such action by the Commjission 
were made absolutely final to assume that Congress had 
any such intention. 


IV—^To Make a Valid Order Under Section 24 (^) the 
Commission Must Make Appropriate Findins[s and 
Its Findings Must Be Supported by Substanti^ Evi¬ 
dence. Therefore, Orders Under Section 2jl (b) 
Should Be Reviewable Under Section 25 (a) Which 
Contemplates the Review of Orders to Detjermine 
Whether the Findings Are Supported by Substantial 
Evidence. 

The acts of an administrative body exercising powers 
granted to it by Congress have always been hefd sub¬ 
ject to judicial review to determine, first, whethjer ade¬ 
quate findings were made, and, second, whethe^ those 
findings were supported by substantial evidence^ Just 
such a review is provided in Sec. 25 (a) of the Act. 

The power granted by Congress to the Securit^ies and 
Exchange Commission in which we are interested here 
is that which gives the Commission the discretion to 
withhold or to publish information to the disclosure of 
which objections have been filed. In an effort jto com¬ 
ply with the constitutional requirement that a definite 
standard for action be given by Congress, the (tJommis- 
sion is authorized to disclose information despite ob- 
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jection ‘‘only when in its judgment the disclosure of 
such information is in the public interest’' (Sec. 24 
(b)). 

In order for a commission’s acts to be valid in the 
exercise of such a power, the commission must set out 
sufficient findings to show that it acted within the pre¬ 
scribed standard, and its findings must be supported 
by substantial e^dence. The determination of both of 
these questions is for a court in reviewing the order. 
Congress cannot constitutionally deny the courts their 
reviewing power over these questions. 

In the recent case of Panama Repining Co, v. Ryan, 
293 U. S. 383 (1935), the Supreme Court showed its 
insistence that there be adequate findings to support 
an administrative order. The case involved action un¬ 
der Sec. 9 (c) of the National Recovery Act which 
empowered the President to prohibit the transportation 
in interstate commerce of petroleum in excess of an 
amount fixed by state law. The court held Sec. 9 (c) 
invalid as an unlawful delegation of power, and went 
on to hold further that, even if the standard had been 
laid down the order would have been invalid for lack 
of express findings as to the existence of the required 
basis of his action. As no standard was set up, findings 
wei*e impossible, but the court went to great length to 
state that findings would have been a necessary require¬ 
ment had there been a standard provided. The court 
stated (at p. 431) : 

“There is another objection to the validity of the 
prohibition laid down by the Executive Order un¬ 
der Section 9(c). The Executive Order contains no 
finding, no statement of the grounds of the Presi¬ 
dent’s action in enacting the prohibition. Both 
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Section 9 fc) and the Executive Order are in nota¬ 
ble contrast with historic practice (as showfn by 

cited 
y are 
ithin 


many statutes and proclamations we have 
in the margin) by which declarations of polici 
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made by the Congress and delegations are 
the framework of that policy and have relation to 
facts and conditions to l)e found and stated by the 
President in the appropriate exercise of the dele¬ 
gated authority. If it could be said that from the 
four corners of the statute any possible inference 
could be drawn of particular circumstances of* con¬ 
ditions which were to govern the exercise bf the 
authority conferred, the President could npt act 
validly without having regard to those cilrcum- 
stances and conditions. And findings by him as 
to the existence of the required basis of his ^tion 
would be necessarv to sustain that action, for other- 
wise the case would still be one of an unfettered 


discretion as the qualification of authority 
be ineffectual.'' 


would 


These principles are illustrated by a number oi cases 
involving acts of the Interstate Commerce ComnJission. 
In the recent case of United States v. Baltimore d 0. 
R. Co., 293 U. S. 454 (1935), the Interstate Commerce 
Commission had issued an order requiring that locomo¬ 
tives be equipped with power reverse gears in pface of 
hand gears. This order was issued under the authority 
granted the Commission to prescribe changes iju loco¬ 
motive equipment to remove ‘^unnecessary peril | to life 
and limb-- (45 U. S. C., Sec. 23). The report 
Commission discussed at length the advantag 
disadvantages of each type, concluding with the 
that the safety of employees and travelers requijred the 
installation of the power gear. However, th^ order 
was declared invalid for lack of an express finding of 
facts to show specifically that the hand operate gear ‘ 


of the 
es and 
finding 
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caused unnecessary peril to life and limb. A portion 
of the opinion of the Supreme Court, affirming the de¬ 
cision of the District Court, was quoted in reference to 
this point at pages 13-14 of this brief. 

In Florida United States, 282 U. S. 194 (1931), 
an order of the' Interstate Commerce Commission act¬ 
ing under its power to raise intrastate rates, if neces¬ 
sary to remove undue prejudice as between persons or 
localities in intrastate commerce on the one hand and 
interstate commerce on the other was questioned by 
certain intrastate shippers. The Commission had pref¬ 
aced its order with a general statement that the then 
intrastate rates resulted in unjust discrimination 
against interstate commerce. The court held the order 
invalid, stating {at page 215) : 

“The question is not merely one of the absence of 
elalwration or of a suitably complete statement of 
the grounds of the Commission's determination, to 
the importance of which this court has recently 
adverted (Beaumont, S. L. & W. R. Co. v. United 
States, decided November 24, 1930, 282 U. S. 74, 
ante, 221, 51 S. Ct. 1), but of the lack of the basic 
or essential findings required to support the Com¬ 
mission’s order. In the absence of such findings, 
we are not called upon to examine the evidence in 
order to resolve opposing contentions as to what 
it shows or to spell out and state such conclusions 
of fact as it may permit. The Commission is the 
fact-finding bodv and the court examines the evi- 
dence not to make findings for the Commission but 
to ascertain whether its findings are properly sup¬ 
ported.” 

The holdings of these two cases. United States v. 
Baltimore d O! R. Co., and Florida v. United States, 
show clearly that a commission must make appropriate 
findings to demonstrate that the prescribed legislative 
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standard has been followed. In doing so, both cases 
brushed aside the argument that a mere statement that 
the legislative standard had been complied with shcluld 
be sufficient, and required express findings of facj: to 
show specifically a compliance with that standard, j In 
the case at bar, the Securities and Exchange Commis¬ 
sion merely concluded in the words of the statute Ithat 
the disclosure was in the public interest, without End¬ 
ing any facts to support its conclusion. j 

i 

Not only must an administrative body make findings 
where its orders are governed by a l^islative standard, 
but such findings are subject to examination b^ the 
courts. The power of courts to review and decla^ in¬ 
valid orders based on insufficient evidence is established 
by a great number of Supreme Court decisions. The 
requirement of express findings to support an order 
would be a useless formality if the findings were to be 
final in every case even though arbitrary and capri|cious. 
As the court stated in Florida East CoaM Railway Co. 
V. United States, 234 U. S. 167 (1914), in speaking of 
an order of the Interstate Commerce Commission (at 
page 185) : 

“While a finding of fact made by the Commission 
concerning a matter within the scope of the author¬ 
ity delegated to it is binding, and may not be re¬ 
examined in the courts, it is undoubted that where 
it is contended that an order whose enforcement 
is resisted was rendered without any evidence what¬ 
ever to support it, the consideration of such a ques¬ 
tion involves not an issue of fact, but one Jof law, 
which it is the duty of the courts to examine and 
decide. Interstate Commerce Commission itL Louis¬ 
ville d N. R. Co., 227 U. S. 88, 91, 92, 571 L. Ed. 
431, 433, 434, 33 Sup. Ct. Rep. 1^, and case^ cited.’’ 


I 
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In Federal Radio Commission v, "Nelson Bros. B. d 
M. Co., 289 U. S. 266 (1933), the Federal Radio Com¬ 
mission had grahted an application for leave to broad¬ 
cast with unlimited time on a certain frequency to one 
station and had terminated the existing temporary 
licenses of interfering stations. The Commission was 
empowered to grant licenses “as public convenience, 
interest, or necessity requires.” Review of the order 
was granted under that section of the Radio Act of 1927 
providing for review by the Court of Appeals of the 
District of Columbia. The Court of Appeals reversed 
the order of the Commission as not based on sufficient 
evidence. The Supreme Court, although coming to a 
different conclusion on the question of the sufficiency 
of the evidence, outlined in clear language the questions 
vrhich are subject to review by the court in connection 
with administrative action (pp. 276, 277) : 

“Dealing with activities admittedly within its regu- 
lator}' power, the Congress established the Com¬ 
mission as its instrumentality to provide continu¬ 
ous and expert supervision and to exercise the ad¬ 
ministrative judgment essential in applying legis¬ 
lative standards to a host of instances. These 
standards the Congress prescribed. The powers of 
the Commission were defined, and definition is limi¬ 
tation. Whether the Commission applies the legis¬ 
lative standards validly set up, whether it acts 
within the authority conferred or goes beyond it, 
whether itfe proceedings satisfy the pertinent de¬ 
mands of due process, whether, in short, there is 
compliance with the legal requirements which fix 
the province of the Commission and govern its 
action, are appropriate questions for judicial de¬ 
cision. These are questions of law upon which 
the Court is to pass. 

********* 
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‘‘A finding without substantial evidence to supj^rt 
it—an arbitrary or capricious finding—does vio¬ 
lence to the law. It is without the sanctiorf of 
the authority conferred. And an inquiry in to | the 
facts before the Commission, in order to ascertain 
whether its findings are thus vitiated, belong^ to 
the judicial province and does not trench uporf, or 
involve the exercise of, administrative autho|rity. 
Such an examination is not concerned with I the 
weight of evidence or with the wisdom or expedi¬ 
ency of the administrative action.-’ 

In its examination of the findings a court seel^s to 
determine whether the action of the Commission is ar¬ 
bitrary in the sense that there was no substantial oasis 
in fact for the findings. The consideration of Set. 25 
(a) of the Act discloses that it is just such an examina¬ 
tion which Congress has there furnished. Secti(|n 25 
(a) of the Act provides in part: 

‘The finding of the Commission as to the facts, if 
supported by substantial evidence shall be conclu¬ 
sive.” I 

I 

Since the review provided by Sec. 25 (a) is exactly 
the review which is required of orders such as | those 
made by the Commission pursuant to Sec. 24 (b), the 
conclusion seems inescapable that Congress intended 
the provisions of Sec. 25 (a) to apply to orders|made 
under Sec. 24 (b). 
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V—Section 25 (a) Provides the Only Satisfactory Method 
of Review of Action Under Section 24 (b) and the 
Alternatives Suggested by Respondent Either Are In¬ 
adequate or Involve Unreasonable Risk of Penalties. 

Although it is conceded in respondent’s brief that 
the petitioner is entitled to some sort of judicial re¬ 
view, it is urged that the proper form of such review 
would be either to refuse to furnish the information, 
and await action by the Commission to compel its dis¬ 
closure or else to proceed by means of an injunction 
proceeding to prevent the Commission from disclos¬ 
ing the information. But a comparison of these sug¬ 
gested remedies and the remedy set forth in Sec. 25 
(a) must inevitably lead to the conclusion that the 
former would not satisfy the requirements of the review 
to which petitioner is entitled, that the latter is simple, 
speedy, adequate and appropriate, and that Congress 
must have intended it to be applicable. 

If the petitiotier were to have refused to furnish the 
information and awaited proceedings to compel filing, 
the Act would impose heavy risks and penalties in 
event of an unsuccessful defense. Section 32 (a) of 
the Act would impose upon petitioner a fine up to 
$10,000 and imprisonment for its officers and directors 
up to two years. And Sec. 32 (b) provides for an 
additional fine for each day the failure continues. Peti¬ 
tioner’s reasonable belief that the disclosure was not 
in the public interest would be no defense to these 
penalties if a court concluded disclosure was in the 
public interest. Such risks clearly render the remedy 
inadequate, and petitioner is constitutionally entitled 
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to other methods of review. Wadley Sou1:1iem Ry. Co, 
V. Georgia, 235 U. S. 641 (1915). 

All the objections which respondent now claims; pre¬ 
vent an appeal under Sec. 25 (a), such as tha^ the 
order is negative and merely grants a special e>:emp- 
tion, would be made to a proceeding in equity to enjoin 
the respondent from disclosing the information, inhere 
would be the further serious objection that petitioner 
had not exhausted its administrative remedies, had not 


obtained a determination that the disclosure was or 


was not in the public interest. The result of such an 
objection might well be the limiting of the revi(»w to 
questions of constitutional limitations, whereas, as we 
have seen, petitioner is entitled to a review of whether 
the Commission acted arbitrarily. 

Section 25 (a), on the other hand, provides an order¬ 
ly method of obtaining precisely the review to which 
petitioner is entitled. This method does not interfere 
with the orderly processes of administering the Act, 
permits trading in the securities to go on during the 
dispute, and puts the petitioner to no unreasonable 
risks. Surely, it must be conceded that Congress in¬ 
tended to apply Sec. 25 (a) to review of orders )inder 
Sec. 24 (b) rather than put petitioner to such risks' 
with respec't to orders under Sec, 24 (b), at the same 
time providing an adequate method of reviewing other 
orders. 
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CONCLUSION. 

Wherefore, petitioner respectfully submits that the 
court should grant petitioners motion for an order 
requiring respondent to file a transcript of the record 
in the case and should deny respondent’s motion to dis¬ 
miss the petition for review. 

Frank J. Morley. 
i Richard T. Angell, 

Fr.\nk W. Plant, 

' Atforiiei/s for Petitioner, 
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Question Presented 


The question presented is whether an ordeii of 
the Securities and Exchange Commission (hermn- 
after called the “Commission”), the respondent 
herein, directing the public disclosure of certjain 
highly confidential information concerning the 
business of the petitioner is reviewable by i:his 
Court pursuant to Section 25 of the Securities and 
Exchange Act of 1934. The order of the Comi^s- 
sion is set forth in Exhibit A. 
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Statement of Facts 

The petitioner, International Nickel Company of 
Canada, Limited, is a Canadian corporation. Sub¬ 
stantially all of its property is located in Canada 
and Great Britain and its shareholders are pre¬ 
dominantly Canadian and British.* However, the 
United States interest is very substantial and for 
a number of years petitioner has had its preferred 
and common shares listed on the New York Stock 
Exchange. Its securities are also listed on the 
London, Toronto and Montreal stock exchanges. 

Upon the enactment of the Securities and Ex¬ 
change Act of 1934 (48 Stat. 881—thereinafter 
called the ‘‘Act”), and the r^stration thereunder 
of the New York Stock Exchange as a “national 
securities exchange”, the petitioner was confronted 
with the alternative of either filing with the Ex¬ 
change and the Commission an application for reg¬ 
istration of certain of its securities on the Exchange 
pursuant to the provisions of Section 12 of that Act 
or of withdrawing such securities from trading 
privileges on the Exchange. 

The petitioner recognized that should it not apply 
for r^stration of its shares on the New York 
Stock Exchange the minority United States share¬ 
holders would have no market in the United States 
for their shares and accordingly their stock would 
largely be deprived of collateral value; such share¬ 
holders would be forced to resort to the market 
facilities of the London, Toronto or Montreal stock 
exchanges. It was also recognized that the removal 
of the New York market and the loss of the col¬ 
lateral value of the securities might lead to a gen- 


♦Less than 4 % of the petitioner's assets are located within the 
United States and only slightly over 39% of its shareholders are 
residents of the United States. 
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eral deflation of the market yalne of the secnri^es 
by driving the stock ont of the United States, pre¬ 
cipitating heavy sales by United States sharehold¬ 
ers and creating a buyers’ market in Canada dnd 
Great Britain. 

On the other hand, the application form pre¬ 
scribed by the Commission for r^istration of 
securities required the revealing of much informa¬ 
tion concerning the business of the petitioner wi^ich 
is highly confidential and which, if revealed to Ithe 
public would cause petitioner substantial and inpp- 
arable injury. The information consists of the 
remuneration paid by the petitioner to its principal 
officers and employees and data with respect^ to 
gross sales and cost of sales. While the disclosure 
of the data on gross sales and cost of sales cduld 
have no significant value to the general public, it 
would, however, be exceedingly valuable informa¬ 
tion to certain foreign companies which consti^te 
the only substantial competitors of the petitioner. 

In reaching its decision as to the propriety of 
rostering its securities and thereby becoming sub¬ 
ject to regulation by a government foreign to its 
own, the petitioner carefully reviewed the alterna¬ 
tives open to it. The more important considera¬ 
tions influencing its decision to register were Sec¬ 
tion 24 of the Act, which prohibits the Commission 
from making public disclosure of information set 
forth in the application for registration if written 
objection thereto is filed; and Rule UB2 of the Com¬ 
mission, which provides in part that if the Cfom- 
mission decides adversely to the contention of the 
registrant as to the public neccessity for revealing 
information, public disclosure thereof will be vdth- 
held if a ‘petition for review” is filed with the 
Court and thereafter will be withheld pending mch 
judicial review. The construction which the Com- 
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mission, through its Rule UB2, had placed upon 
Section 25 of the Act, as providing for judicial 
review of orders under Section 24(b), was one of 
the principal factors inducing the petitioner to file, 
on May 16, 1935, its application for registration of 
certain of its securities on the Isew York Stock 
Exchange. With its application for registration, 
the petitioner filed written objection to the public 
disclosure of certain information set forth in the 
application, and the reasons for such objections. 
Thus the provisions of Section 24(b) of the Act 
were fully met by the Company. 

On October 15, 1935, and on June 8, 1936, hear¬ 
ings were held, and on June 26, 1936, the Commis¬ 
sion made and entered an order finding that the 
public disclosure of the information was in the 
public interest and directing that the information 
should be made available to the public. 

On August 25, 1936, petitioner filed with this 
Court a petition for review of the Commission's 
order, pursuant to Section 25(a) of the Act, and 
at the same time moved for a stay of the order and 
that the transcript of record and other papers upon 
which the order was entered be impounded by the 
Clerk of this Court pending the further order of 
the Court. 

Thereafter no action was taken by the Commis¬ 
sion with respect to certifying and filing the 
transcript of record as required by Section 25(a). 
On March 11, 1937, Rule 33 of this Court was 
amended so as to provide that unless the petitioner 
herein moved for an order requiring the respon¬ 
dent to certify and file the transcript record within 
30 days, the appeal should be deemed abandoned 
and should be dismissed for want of prosecution. 
Pursuant to this Rule, and on March 24, 1937, the 


petitioner moved for an order to compel the re¬ 
spondent to file the record within 30 days. 

Before the motion came on to be heard, the 
respondent filed the present motion to dismiss'the 
appeal on the ground that the order of the Com¬ 
mission is not review^able under Section 25 of the 
Act. 

Petitioner's Motion for an Order Re- 
qniring the Respondent to File the 
Transcript of the Record j 


Petitioner's motion to compel the respondent to 
certify and file the transcript of the record upon 
which the order of the Commission was ent<jred 
was made pursuant to Kule 33, as amended, of 
this Court. If the Court has jurisdiction to review 
the order then, under the express provision^ of 
Rule 33, as amended, the petitioner’s motion to 
compel the respondent to certify and file the 
transcript of record must be granted. This is not 
disputed in the respondent’s brief. 


Respondent’s Motion to Dismiss tike 
Petition for Review 


The sole question is whether the order appealed 
from is ‘‘an order”, as that term is used in Se(^tion 


25(a) of the Act. The respondent does not dis¬ 
pute the fact that the petitioner herein is “ag¬ 
grieved” by the Commission’s determination, and 
that such determination was entered “in a pro¬ 
ceeding” under the Act to which the petitioner 


herein was “a party”. 


POINT I 


Tlie sdieme of tlie Act as well as its 
legislative history, disc^loses an inten¬ 
tion to distinguish between the qnasi- 
legislative ' acts of the Commission as 
evidenced by ^^mles and regulations’’ 
and the qnasi-judicial functions of the 
Commissioh as evidenced by the appli¬ 
cation of the Act to particular situa¬ 
tions. It further evidences an intention 
that decisions of the quasi-judicial cate- 
gory should be subject to review by the 
courts, pursuant to Section 25 on appli¬ 
cation by the aggrieved person. 

The Act covers a broad field of business activity. 
It exemplifies the l^slative tendency to depend, 
under such circumstances, upon an administrative 
agency to mold and interpret fiexible statutory pro¬ 
visions. The Commission is thus given broad quasi- 
l^islative powers through its authority to issue 
^^rules and r^ulations” of general application in 
order to supplement and project the Act. It is also 
given quasi-judicial functions in order that it may 
interpret and apply the Act to particular situa¬ 
tions. A brief statement on the Act and the nature 
of the powers and duties of the Commission under 
the Act illustrates beyond question that the order 
of the Commission here involved falls within the 
quasi-judicial category and is therefore a review- 
able order under Section 25(a). 

The Act itself is merely the framework upon 
which Congi^ess intended the Commission to erect 
and carry out a comprehensive supervision over 
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security transactions. The basic structure of ^he 
Act is the registration requirements applicable to 
security exchanges, to companies whose securiiies 
are traded in on such exchanges, and to brokers 
and dealers through whom security transactions 
are carried out. 

Sections 5 and 6 prohibit the use of the facili iies 
of a securities exchange unless such exchange is 
registered with the Commission as a national se¬ 
curities exchange. The Commission may not Per¬ 
mit an exchange to become registered unless it 
complies with the requirements for registration ^d 
also maintains certain standards of conduct for 
all of its members. 

Section 12 prohibits any transaction in a se¬ 
curity on a registered exchange unless a registra¬ 
tion is effective as to such security. This Secpon 
likewise sets forth the conditions under whicjh a 
security shall be permitted to become registered. 

Section 15 prohibits brokers or dealers from ef¬ 
fecting transactions in any security (other ifhan 
on a national securities exchange) unless ^uch 
broker or dealer is registered with the Commission. 
This Section also sets forth the terms and ccfndi- 
tions under which the brokers and dealers ^hall 
be permitted to become registered and the stand¬ 
ards of conduct with which they are thereafter re¬ 
quired to comply. 

However, in addition to the registration p|rovi- 
sions, the Act either prohibits outright or subjects 
to rules and regulations prescribed by the Condmis- 
sion many activities incident to security traijisac- 
tions, including the purchase of securities on 
margin (Section 7); borrowing by members jof a 
national securities exchange or by brokers! and 
dealers who transact business in securities through 
the medium of members of a national securities 


exchange (Section 8); manipnlation of secnrity 
prices (Sections 9 and 10); members of national 
securities exchanges acting as brokers or dealers 
(Section 11); soHcitation of proxies (Section 14); 
and relations between companies whose securities 
are registered and their officers, directors and prin¬ 
cipal stockholders (Section 16). 

In respect of the above regulatory provisions of 
the Act, there are few, if any, requirements which 
by their terms are absolute. Practically all are 
subject to or made dependent upon Commission 
“rules and r^ulations”.* 

And it is manifest that such administrative ac¬ 
tion is legislative in character. The rules and 
r^ulations must apply to all persons, or classes of 
persons, subject to the Act; they establish “a rule 
for the future” and do not purport to establish 
duties, obligations or rights of any specific person 
on the basis of facts peculiar to such person. Such 
action is clearly legislative. Prervtis v. Atlantic 
Coast Line R. Co., 211 U. S. 210, 220. 

As distinguished from its authority to establish 
“rules for the future”, that is, to act by rules and 
r^ulations, the jurisdiction of the Commission in 
the quasi-judicial field is primarily to interpret and 
apply the Act in proceedings where there is in¬ 
volved the rights or duties of a particular parson— 
as distinguished from a class of persons—on the 
basis of the specific facts peculiar to the person 
whose rights or duties are being adjudged. In this 

♦Typical of these provisions are Section 14(a) which makes it 
unlawful for any perscm to solicit proxies in respect of a registered 
security ‘^in ccmtravention of su^ rules and regulations as the 
C>mmission may prescribe as necessary or appropriate in the public 
interest or for die protection of investors” and Section 11(a) 
which states that the Commission shall prescribe “such rules and 
regulations as it deems necessary or appropriate in the public 
interest^ or for the^ protection of investors” in order to segr^;ate 
and hmit the functions of members of national securities exchanges 
and bracers and dealers. 
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capacity the jurisdiction of the Commission to dct 
one way or the other on the question before it de¬ 
pends upon the existence or non-existence of C(|n- 
ditions, circumstances, or a state of facts p:^e- 
scribed in the Act. The jurisdiction of t(he 
Commission in this held, as distinguished from ^ts 
almost unlimited jurisdiction to supplement aind 
project the Act by rules and regulations, cov^ 
only the following matters: 

1. To grant or deny an application W 
registration as a national securities exchange 
(Section 6); 


2. To exempt an exchange from registra¬ 
tion (Section 5) or to permit the voluntary 
withdrawal of a registration (Section 6(f) 1; 


3. To permit a registered exchange to (Con¬ 
tinue or extend unlisted trading privilege^ to 
an unregistered security (Section 12(f)) j 

4. To terminate or suspend unlisted tid¬ 

ing privileges in an unr^stered secupty 
which had been permitted to continue this 
privil^e (Section 12(f)); j 

5. To deny registration to or revoke or jjan- 
cel the registration of any brewer or de^er 
(Section 15(a)); 

6. To suspend or direct the withdrawal of a 

r^stration of a national securities exchange 
and to deny, suspend or direct the withdrawal 
of a registration of a security (Section 19(a) 
(l)and(2)); | 

7. To suspend or expel a member or o^cer 
of a national securities exchange (Section 
19(a). (3)); and 
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8. To inake available to, or withhold from, 
the public, information of a confidential char¬ 
acter contained in an application, report or 
document (Section 24(b)). 

The almost unlimited quasi-legislative authority 
to act by ‘‘rules and regulations” and the narrowly 
circumscribed quasi-judicial function to interpret 
and apply the Act to particular situations, thus 
represent two clearly demarked and separate lines 
of Commission jurisdiction. So carefully did Con¬ 
gress separate the Commission’s jurisdiction into 
these two categories, and no others, that one must 
inevitably conclude upon a study of the Act that, 
in providing in Section 25(a) that any person “ag¬ 
grieved by an order issued by the Commission” may 
obtain a judicial review of such order. Congress in¬ 
tended to provide a judicial review of all deter¬ 
minations by the Commission of the latter class— 
but not of “rtiles and regulations”. This conclusion 
seemingly becomes inescapable when the additional 
fact is considered that throughout the Act there is 
no characterization of final administrative action 
other than in terms of “rules and regulations” and 
“orders”. 

This conclusion is supported further by the views 
of the members of Congress at the time the Act was 
under consideration. In explaining the Bill on the 
floor of the House of Bepresentatives, Congressman 
Lea, a member of the House Committee on Inter¬ 
state and Foreign Commerce and one of the leading 
prox)onents of the Bill, stated: 

“It is important that we shall not give ex¬ 
changes the right to appeal and go into court 
from the action of the Commission in making 
rules and r^ulations. It would subject the 
Commission to endless harassment. 
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‘^There are two types of power delegated to 
the Commission, and that is true of every 
ulatory act. The first is a quasi-legislatjive 
power, and the other is a quasi-judicial power. 

‘‘When we give the Commission the rightJ by 
rules and regulations to require that an lex- 
change shall have a certain rule governing its 
functions, that is a quasi-legislative power of 
Congress. The Commission acts for Cong:ress 
in establishing such rule or regulation. No one 
living ever heard of a claim that an inter¬ 
ested party should have a right to go mto 
court to restrain the action of Congress in p^- 
ing laws to regulate the affairs of our country. 

“There would be a quasi-judicial power, J^r- 
haps, if under a rule the Commission should 
attempt to determine whether or not an al¬ 
leged guilty man should be penalized or ob¬ 
jected to a fine. That the exercise of quasi¬ 
judicial power over the exchange would mve 
it the right to go to court. The exch^ge 
would not have the right to claim the atten¬ 
tion of the court until it claims to be injured 
by the action of the Commission. If we 'Jrant 
regulation, we must give the Commission 
power to make its action effective.” (78 dong. 
Rec. 8090—May 4, 1934—.)” I 

Similar views in relation to the scope of what is 
now Section 25, were expressed at somewhat grater 
length by the members of the Senate ConuE^ittee 
on Banking and Currency and by Mr. Pecora, its 
special counsel, at the time the Act was under 
consideration by that Committee. Extracts from 
the hearings on the Bill before the Committee are 
set forth in Exhibit B. 


POINT U 


Tlie Act clearly negatives an intention 
to give the Commission ^‘discretionary’^ 
power in aii administrative field wliicli 
is neither qnasi-legislative nor qnasi- 
jndicial, and which is not snbject to 
judicial review pursuant to Section 25* 

In direct contradiction to the natural sense of 
the Act and to the interpretation placed on the Act 
by members of the Senate and the House of Repre¬ 
sentatives and by the Commission itself up to this 
time (see Point VI, pp. 31-34, infra), the respond¬ 
ent now suggests that Congress did not intend 
Section 25(a) to provide for judicial review of 
‘‘discretionary” action of the Commission. It is not 
clear just what the respondent means in referring 
to “discretionary” action of the Commission (pp. 
18 et seq.). It seems evident, however, that this 
term is not intended to include “rules and regula¬ 
tions”, but is intended to cover some third category 
of administrative action which is neither legisla¬ 
tive nor judicial in character. The respondent in¬ 
cludes action' by the Commission under Section 
24(b) in this “discretionary” category on the sole 
ground that the Act does not specifically require 
a hearing as a condition to the entry of an order 
of the Commission under this Section. 

This construction, if accepted, would deprive 
many persons, whose particular rights and duties 
under the Act are submitted to the judgment of the 
Commission, of the right to have that judgment of 
the Commission reviewed under Section 25(a), and 
would put the orders of the Commission in such 
cases in the same cat^ory as “rules and r^ula- 
tions” in so far as reviewability is concerned. 
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I 

There are at least as many cases under the AiCt 
where the Commission is given jurisdiction to 
interpret and apply the Act, and so to adjudge Ifhe 
rights and duties of a party to a proceeding before 
it—action which may vitally affect personal or 
property rights—^with no specific requirement for 


actioi]| 


r 


IS 


a hearing as there are cases where such 
specifically conditioned upon the granting of | ‘^a 
hearing’’. | 

Thus, in the following cases the Commissioii is 
authorized to act in a judicial or quasi-judicial ca¬ 
pacity without specific statutory provision re¬ 
quiring notice and opportunity for hearing with 
respect to such action: 

1. Upon appropriate application to exempt 
an exchange from registration if becaus^ of 
the small number of transactions effected ^ver 
such exchange “it is not practicable and not 
necessary or appropriate in the public intei^t 
or for the protection of investors to require 
such registration” (Section 5); 

2. Upon appropriate application and “([n a 
showing that the rules of such exchange are 
otherwise adequate for the protection of in¬ 
vestors” to exempt such exchange and its n|iem- 
bers from any provision of Section 11(a) and 
(b) of the Act or the rules and regulations 
thereunder (Section 11(c)); 

3. Upon appropriate application and [pro¬ 
vided “the Commission finds that the continu¬ 
ation or extension of unlisted trading privi¬ 
leges pursuant to such application is necessary 
or appropriate in the public interest or fojp the 
protection of investors” to permit a national 
securities exchange to continue unlisted trad¬ 
ing privil^es to which a security had been 
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admitted on such exchange prior to March 1, 
1934 (Section 12(f) (1)); 

4. Upon application by the issuer or the ex¬ 
change to permit a security registered with an 
exchange tb be withdrawn or stricken from 
listing and registration “upon such terms as 
the Commission may deem necessary to impose 
for the protection of investors^^ (Section 
12(d)); 

5. By order to cancel the registration or 
application for registration of a broker or 
dealer if the Commission finds that such 
broker or dealer “is no longer in existence or 
has ceased to do business as a broker or 
dealer'’ (Section 15(b)); 

6. By order to postpone the effective date 
of registration by a broker or dealer for a 
period not to exceed 15 days (Section 15(b)); 
and 

7. To make public disclosure of informa¬ 
tion contained in an application for r^istra- 
tion or other document, despite written objec¬ 
tion by the person filing such application to 
the public disclosure thereof, when in the 
judgment of the Commission “a disclosure of 
such information is in the public interest” 
(Section 24(b)). 

To interpret “order” in Section 25(a) as em¬ 
bracing only those orders (enumerated by respon¬ 
dent at pp. 19 and 20 of its brief) issued by the 
Commission in cases where it is specifically re¬ 
quired by the Act to give notice and hearing would 
classify Commission action in all of the above cases 
as neither l^islative nor judicial—^but “discretion- 
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ary.” Such an interpretation would also defea^ 
the right of judicial review in all of these cases-f 
despite the fact that the action of the Commissioili 
must be based on a prescribed state of facts pi 
culiar to the “party” aggrieved by the order and 
despite the fact that the order may seriously im¬ 
pair personal or property rights. 

Moreover, this interpretation of Section 25 (al) 
would permit certain determinations of the Com¬ 
mission to be reviewed but would not permit others 
to be reviewed although the two classes of detem^i- 
nations are substantially the same in character aifd 
require similar findings by the Commission as|a 
condition precedent to the entry of its order. Ft)r 
example, an order of the Commission cancelling 
the registration or application for registration of 
a broker or dealer upon a finding by the Commis¬ 
sion that such broker or dealer “has ceased to do 
business as a broker or dealer” would not be Ire- 
viewable (Section 15(b)), whereas an order re- 
vohing such registration or application for other 
specified reasons, would be reviewable (Section 
15(b)). The consequence to the broker or dealer 
would be the same in either case, he would there¬ 
after be prohibited from effecting any transaction 
in any security—other than on a national securi¬ 
ties exchange. 

Similarly an order of the Commission per: 
ting a registered exchange to continue unlieted 
trading privileges in an unregistered seculrity 
icould not he reviewable (Section 12(f) (1)), 
whereas a similar order permitting a registered ex¬ 
change to extend unlisted trading privileges to an 
unregistered security would he reviewable (|Sec- 
tion 12(f)(1) and (2)). In both cases ceijiain 
facts must exist with respect to the security for 
which unlisted trading privileges are sought smd in 


I 
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addition it is provided that ‘‘no application pur¬ 
suant to this subsection shall be approved unless 
the Commission finds that the continuation or ex¬ 
tension of unlisted trading privileges pursuant to 
such application is necessary or appropriate to the 
public interest or for the protection of investors.” 

It seems utterly inconceivable that a result so 
greatly at variance with consistency and the natu¬ 
ral sense of the Act^ as well as with equity and fair 
dealing, could have been deliberately intended by 
Congress. 


POINT III 

Even if it be tme tbat tbe Acrt gives 
the Ck^mmission discretionary power in 
an administrative field which is neither 
qnasi-legislative nor qnasi-jndicial, ac¬ 
tion nnder Section 24(b) is not of this 
character. 

The preceding discussion shows that there is 
no provision in the Act for administrative action 
which does not fall within the category of quasi¬ 
legislative or quasi-judicial jurisdiction; the for¬ 
mer embracing the general “rules and r^ulations” 
of the Commission and the latter only the orders 
resulting from application of the Act to given sit¬ 
uations. However, should the Court feel that 
despite the foregoing analysis there is in the Act 
provision for discretionary administrative action 
which does not fall within either of these two cate¬ 
gories, and where the Commission is authorized and 
empowered to act in its sole discretion, it is never¬ 
theless clear that action taken by the Commission 
under Section 24(b) does not fall within this field. 
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It is conceded here by the respondent, for ^e 
purposes of this motion, that the allegations in 
the petition alleging irreparable injury are true. 
Thus, under the terms of Section 24(b) the o^y 
function of the Commission is to determine whetjier 
there exists a sufficient public interest to justify 
the injury to the petitioner resulting from the re¬ 
vealing of its trade secrets and other information. 
This is manifestly a judicial function. 

In all cases where governmental action resTjilts 
in injury to individuals, whether through impair¬ 
ment of rights or loss of property, the judicial test 
of the constitutionality of such action, under 'the 
Fifth or Fourteenth Amendments to the Constjitu- 
tion, must depend upon whether such injurjf to 
the individual is overcome by a greater good to 
the public generally. Injury to the individual 
where there is no equivalent or greater advanlage 
to the general public is indubitably outside of the 
Constitution. Coppage v. Kansas, 236 U. S. 1 
(1914); Pennsylvania Coal Co. v. Mahon, 260IJ. S. 
393 (1922); Eubank v. Richmond, 226 U. S. 137 
(1912). 

The function of balancing the individual injury 
and the advantage to the public is a judicial fWc- 
tion—^intrinsically so—^and even findings by pon- 
gress in this respect, while entitled to great weight, 
are never conclusive upon the Courts. Tys^n v. 
Banton, 273 U. S. 418 (1927); Block v. Hirsh 256 
U. S. 135 (1921). So here. Congress has v^ted 
the Commission with jurisdiction to make public 
disclosure of information—despite objec^ons 
thereto—^when such disclosure is in the publifc in¬ 
terest. This is conferring upon the Cornmnsskmi 
jurisdiction in a judicial field and action taken by 
the Commission pursuant to its authority ijnder 
Section 24(b) is intrinsically judicial in all 6f its 
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characteristics. The true determiniiig factor as to 
whether administrative action is quasi-judicial or 
purely discretionary is not and cannot be whether 
the statute requires a hearing or whether other 
procedural requirements are specified or omitted, 
but must be fundamentally the nature and char¬ 
acter of the Act itself. Had Congress provided 
that all information should be publicly disclosed 
regardless of injury to the registrant and of any 
public interest involved in such disclosure, or had 
Congress given the Commission unfettered discre¬ 
tion to act in accordance with its own whim or 
caprice in making public disclosure of such infor¬ 
mation, the unconstitutionality of the statute could 
hardly have been contested. But, it is submitted, 
this is not what Congress has seen fit to do. It has 
attempted to meet the problem with which it was 
faced in a constitutional manner and has specified 
that before public disclosure of information there 
must be applied the essential constitutional test 
involved in due process of law, viz.^ a, balancing of 
the private injuries with the public good, and it 
has authorized the Commission to exercise this 
juridical function. And while we contend that the 
Act is not ambiguous; that the only reasonable 
construction of Section 24(b) calls for the Com¬ 
mission to act in a quasi-judicial capacity by the 
making of an order which is reviewable under Sec¬ 
tion 25(a)—should the Court feel that the Act 
may be ambiguous in this respect the interpreta¬ 
tion to be placed on the statute must be that which 
renders it constitutional. 

Thus the action of the Commission under Section 
24(b)—^r^ardless of how other action of the Com¬ 
mission may be characterized—^must be construed 
as quasi-judicial, and the order of the Commission 
of such character is clearly reviewable under Sec¬ 
tion 25(a). 
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POINT IV 

I 

I 

In providing for a hearing as a cona¬ 
tion to the entry of some orders and 
not of others Congress intended only to 
establish a procedure for efficient and 
orderly administration of the Act and 
did not intend thereby to limit the tj^e 
of administrative action subject to juldi- 
cial review pursuant to Section 25J 

Almost without exception, the provisions of the 
Act which specify that administrative action can 
be taken by the Commission only after “opp<^rtu- 
nity for hearing’’ embrace matters where the bro- 
ceeding is initiated by the Commission and the pur¬ 
pose of the institution of such proceeding is to 
punish or impose sanctions upon a registrant. T^re 
is sound reason for providing in such cases ^hat 
final action can be taken only after "opportbnity 
for hearing” and not so providing in cases wlhere 
the proceedings are initiated by others. In the 
former case, the person affected would have had 
no opportunity prior to the institution of the pro¬ 
ceeding to present to the Commission his justbSica- 
tion or defense of the activities complained of. 
Obviously, he must be given the opportunity of a 
hearing before final administrative action. In the 
latter case, the situation is reversed; in ord^ to 
institute the proceeding, the applicant must state 
at least sufficient information to make a prima 
fade case for the relief or order which he ^eeks. 
Presumably, in many instances the information 
thus disclosed will be sufficient to satisfy the Com¬ 
mission that the relief sought should be grajated; 
in such cases it would be futile and unnecessary to 
proceed by way of formal hearing and consequently 
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the statute does not make an opportunity for hear¬ 
ing a condition precedent to final administrative 
action. 

Thus, as a matter of procedure, pure and simple, 
the specific r^uirement of ^‘opportunity for hear¬ 
ing^’ in some cases and not in others is essential 
for orderly and efficient administration of the Act. 
To set forth the /act of this difference as a reason 
for limiting the reviewable orders under Section 
25(a) is a complete non sequitur. 

The respondent leans heavily on the fact that 
the Bill as passed by the Senate specifically called 
upon the Commission to grant a hearing before 
making public disclosure of information and that 
this provision was eliminated in the conference be¬ 
tween the Senate and House of Eepresentatives. 
But it is clear that the elimination of this provision 
was only to simplify the procedure before the Com- 
mission, not to limit the scope of review under 
Section 25. 'As to the latter it is clear from the 
Congressional Reports and hearings that it was 
desired to eliminate only “rules and regulations” 
from the procedure for review provided by Section 
25 (see Exhibit B, p. 50, infra). 

Undoubtedly Congress recognized that in the 
majority of cases where corporations would file 
objections to the disclosure of information the 
matter would so clearly relate to “trade secrets” 
in the usual 'sense or similar data of a highly pri¬ 
vate nature, that a mere statement of the objections 
would show the impropriety of public disclosure 
thereof. Moreover, in many cases the question of 
whether a public disclosure of documents and other 
information is necessary for the public interest 
does not depend upon the existence of intrinsic 
facts to be formally reduced to evidentiary form. 
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A concept so indefinite and intangible as Hhe 
public interest” may depend in large measure if 
not entirely upon matters and considerations of 
which the Commission or the Court may properly 
take judicial notice. To require a hearing i4 all 
such cases would needlessly encumber and obstruct 
expeditious administration of the Act. . 

Had the purpose of the elimination from the Sen¬ 
ate bill of the language making a hearing laan- 
datory been to destroy the right of judicial re\^w 
under Section 25 of orders directing public dis¬ 
closure of information, surely Congress would not 
have acted in such a subtle and indirect manner. 
To deprive parties ^^aggrieved” by orders of the 
Commission of the tremendously important rigjhit of 
judicial review of administrative discretion in a 
quasi-judicial proceeding would be a change of 
major import—one that would at least require 
some statement and explanation in the conference 
report. Yet where the adoption of the House pro¬ 
vision is mentioned, not one word is said with re¬ 
spect to judicial review. 

The respondent also contends that the lan^juage 
of Section 25 contemplates that the proceeding be¬ 
fore the Commission must be one at which evidence 
was introduced and upon which the Commission 
made findings of fact, and that this might i^ot be 
true where the Commission may enter an brder 
without a hearing. 

Even if Section 25 were capable of such con¬ 
struction the argument is inapplicable since here 
hearings were in fact held before the Commission 
and evidence introduced. 

But apart from its inapplicability here, it is 
submitted that the argument is unsound. Section 
24(b) puts no limitation on the authority of the 
Commission to make public disclosure of iniorma- 
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tion set forth in an application for r^istration un¬ 
less the person filing such application ‘^make 
written objection to the public disclosure of infor¬ 
mation contained therein, stating the grounds for 
such objections”. Unless the registrant complies 
with this provision of the Act he is precluded from 
thereafter objecting to any action taken by the 
Commission with respect to the public disclosure 
of information contained in the application. Thus, 
if the provisions of the Act are follow'ed, the record 
of the proceedings, without more, consists of the 
application which contains the information in 
question, the wrritten objection by the applicant to 
the public disclosure of such information and the 
grounds for such objection. If the Commission on 
this record is able to determine that the public dis¬ 
closure of such information is in the public interest 
the Court, on review of such order, will have before 
it a sufficient record to decide whether or not the 
Commission's action was arbitrary or justifiable. 

If on the other hand the Commission follows the 
procedure actually followed in the case at bar and 
holds a hearing on the question the record will be 
supplemented by the testimony and exhibits pre¬ 
sented at such hearing. In any event the Court 
will always have before it the record upon which 
the Commission's order was entered and this 
should certainly be sufficient to permit the Court 
to decide whether or not the Commission acted ar¬ 
bitrarily or within its powers. 

Even if there be no hearings before the Commis¬ 
sion and no record upon which the appeal might 
be prosecuted, this does not mean that the order of 
the Commission is not subject to review. While it 
is generally true that the validity of orders of the 
Commission will depend upon whether the evidence 
supports its findings, there undoubtedly will arise 
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occasions where the review of the Commission’s 
order involves only a question of law or matters of 
which judicial notice may be taken. In L^ver 
Bros. V. Midland Railroad Company, 25 T.L.R. 768, 
769 (1909), it was held that an appeal lies fromi an 
order of a commission which is based on “no Evi¬ 
dence” since such an order raises always a question 
of law. 

The most that can be said for this argument of 
the respondent is that the language of Seciion 
25(a) contemplates a review only of orders of I the 
Commission made after a hearing—^which may or 
may not have been under a section of the Act con¬ 
ditioning the making of the order upon “oppdrtu- 
nity for hearing”. As we have pointed out earlier, 
the order here involved was made after hearings 
before both the Commission and an examiner for 
the Commission. For this reason even if thE re¬ 
spondent’s argument is sound, the Commission’s 
order is reviewable under Section 25. As the qourt 
said in Pennsylvania Railroad v. United State^, 40 
Fed. (2d) 921, 924 (1930), the question of whether 
an order should be entered “only after a hearing is 
not a question pertinent to the present case be¬ 
cause a hearing was in fact held.” 


POINT V 


Tlie construction for which we bon- 
tend is similar to the constmcrtion wuish 
the conxrts have g^iven to other compar¬ 
able statutes. I 


The argument that the condition to the bublic 
disclosure of information, namely that it shall be 
in the public interest, is addressed only to the. judg¬ 
ment of the Commission —^with no judicial review 
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of the Commission’s judgment—^is directly repu¬ 
diated by the decisions of the Supreme Court in 
construing similar language of other statutes. 

In Interstate Commerce Commission v. Northern 
Pacific Railway Company, 216 U. S. 538, 543 
(1910) this precise point was presented to the 
Court. The carrier sought to restrain the enforce¬ 
ment of an order of the Interstate Commerce Com¬ 
mission w’hich required the establishment of cer¬ 
tain through routes for passengers under Section 1 
of the Hepburn Act (34 Stat. 589). The statute 
provided that the Commission could establish 
through routes where ^%n the opinion of the Com¬ 
mission’’ no satisfactory or reasonable through 
route existed.' The Commission contended that 
this language left the question of whether the 
establishment of such routes was necessary up to 
the sole discretion of the Commission and was not, 
therefore, subject to judicial review. Denying this 
contention, the Court held that before the Commis¬ 
sion could issue an order establishing such through 
routes it was necessary for the Commission to find 
as a jurisdictional fact that "no reasonable or sat¬ 
isfactory through route exists”; that the Commis¬ 
sion had no power to issue the order without such 
finding; and that the finding, if made by the Com¬ 
mission, could be examined into by the courts. In 
the opinion by Mr. Justice Holmes, concurred in 
by all members of the Court, it is stated: 

"The authority of the Commission to estab¬ 
lish through routes and joint rates is condi¬ 
tioned by the proviso that ‘no reasonable or 
satisfactory through route exists.’ Act of June 
29, 1906, c. 3591, § 4, 34 Stat. 584, 589. It is 
urged that this condition is addressed only to 
the opinion of the Commission and cannot be 
reexamined by the courts as a jurisdictional 
fact. The difficulty of distinguishing between a 
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mle of law for the guidance of a court an^ a 
limit set to its power is sometimes considerable. 
Words that might seem to concern jurisdictlion 
may be read as simply imposing a rule of de¬ 
cision, and often will be read in that way when 
dealing with a court of general powers. FannP 
leroy v. Lum, 210 U. S. 230, 235. But eveb in 
such a case there may be a difference of opin¬ 
ion, ibid. 245, and when we are dealing with 
an administrative order that seriously affects 
property rights, and does so by way ratheV of 
fiat than of adjudication, there seems to be 
no reason for not taking the proviso of the 
statute in its natural sense. See Interskate 
Commerce Commission v. Illinois Central R, 
Co,, 215 U. S. 452, 470. 

are of opinion then that the Com!mis- 
sion had no power to make the order if a rear 
sonahle and satisfactory through route already 
existed, and that the existence of such a f\oute 
may be inquired into by the courts, HoW^ far 
the courts should go in that inquiry we teed 
not now decide.” (Italics supplied.) 

Applying this decision to the case at barl the 
Commission has no jurisdiction to order a public 
disclosure of the information, when written objec¬ 
tion thereto is made, unless in fact it is in the j^ublic 
interest that such disclosure be made; an^ the 
existence of such public interest may be inqkdred 
into by the courts. ^^How far the courts shohld go 
in that inquiry we need not now decide.” Aid, of 
course, the existence of ‘^jurisdictional facts^ may 
always be inquired into by the courts. Florida v. 
United States, 282 U. S. 194 (1931). j 

Similarly, paragraph 18, Section 1, of the Inter- 
State Commerce Act, as amended by the Transpor¬ 
tation Act of 1920, Section 402, provides that in 
the issuance of certificates authorizing a carper to 
extend its lines the Commission may attach 
terms and conditions as in its judgment the 


“such 

public 
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convenience and necessity may require”. Preceding 
paragraphs of the same Section prohibit the car¬ 
rier from extending its line, constructing new lines, 
or otherwise adding to its facilities or abandoning 
any part of such facilities without obtaining a cer¬ 
tificate therefor from the Commission. In Penn¬ 
sylvania Railroad Company v. United States, et al,, 
40 F. (2d) 921 (1930), it was held that the ques¬ 
tion of whether the ‘‘public convenience and neces¬ 
sity” was met by the particular order of the Com¬ 
mission was subject to judicial review. And un¬ 
less there existed adequate and competent evidence 
on which such finding could be rested the Commis¬ 
sion had acted arbitrarily and beyond its powers. 

Thus it seems clear that whether or not a public 
disclosure of information, when written objection 
to such disclosure has been made, is in the public 
interest, does hot rest on the sole judgment of the 
Commission. The provision that such information 
shall be made public by the Commission only “when 
in its judgment” it is in the public interest, does 
not preclude judicial review of the reasonableness 
of the Commission's finding, at least as to whether 
the order is supportable, or is wholly unreasonable 
and capricious. 

Even if it be assumed, arguendo, that the Com¬ 
mission is not required to afford an oral hearing 
prior to a determination that the disclosure of in¬ 
formation is in the public interest (—and it is 
doubtful that the Act can be so construed—see 
pp. 34-37, infra) such determination is nevertheless 
an “order’^ and under the decisions, subject to re¬ 
view pursuant to a statute providing for judicial 
review of “orders”. 

Section 20(a) of the Transportation Act of 1920 
(41 Stat. 456) states that it shall be unlawful 
for any carrier to issue or sell securities or assume 
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liabilities unless authorized by the Interstate Com¬ 
merce Commission. That Act further provides tfhat 
the Commission shall authorize such issuance or 
assumption of liability only if it finds that duch 
issue or assumption is for a lawful object within 
the corporate purposes of the carrier, compatjible 
with the public interest, and that certain other con¬ 
ditions are met. The statute then states that 
Commission may hold hearings if it sees fitr to 
enable it to determine its decision upon the appli¬ 
cation. Under the contention here made by the re¬ 
spondent, a determination by the Commission under 
this statute on the question of whether or notj the 
carrier should be permitted to issue securities 
would apparently not be “an order’’ reviewabie by 
the courts, since a hearing is not mandatory. How¬ 
ever, just the contrary has been held. In United 
States V. Chicago, Milwaukee, St Paul d Pacific 
Railroad Company, 282 U. S. 311 (1931), a cajrrier 
sought a review of an order of the Interstate dom- 
merce Commission under the statute, attaching 
certain conditions to an approval of an issuance 
of securities. The review was sought under a stat¬ 
ute (28 U. S. C. A. §41(28)) conferring juris¬ 
diction upon the District Courts over all ^ases 
“brought to enjoin, set aside, annul or suspeild, in 
whole or in part, any order of the Interstate Com¬ 
merce Commission”. The Court held that the prder 
was reviewable in whole or in part, including any 
condition attached to it and that since thq par¬ 
ticular condition was beyond the authority <!)f the 
Commission it was invalid. However, the signifi¬ 
cant feature of the decision, in so far as it | bears 
upon the question involved in the case at ijar, is 
that the determination by the Commission wTas an 
order —^reviewable under a statute which provided 
for the review of ^^orders^’ of the Commission—de- 
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spite the fact that the statute expressly provided 
that hearings were to be had only in the discretion 
of the Commission. 

A similar question arose in the case of Pennsyl¬ 
vania Railroad Company v. United States, 40 F. 
(2d) 921, 923-24 (1930). Paragraph 18 of Section 
1 of the Interstate Commerce Act, as amended by 
Section 18 of the Transportation Act of 1930, pro¬ 
hibited any additions to or abandonments of rail- 
road facilities, without obtaining a certificate from 
the Interstate Commerce Commission that such 
addition or abandonment was required by public 
convenience and necessity. Paragraph 19 of the 
statute provided that "the application for and issu¬ 
ance of any such certificate shall be under such 
rules and regulations as to hearings and other 
matters as the Commission may from time to time 
prescribe” — thus differing from other para¬ 
graphs of the same Act which provided that the 
Commission could take action only "after hearing” 
—and presumably leaving the question of whether 
a hearing was required in the case of an applica¬ 
tion for a certificate entirely in the discretion of 
the Commission. In an opinion by Circuit Judge 
Woolley, the three-judge court held that regardless 
of whether or not the statute required a hearing, 
the action of the Commission was subject to judi¬ 
cial review and that the Commission abused its dis¬ 
cretion unless it acted on sufficient findings to 
justify its ord6r. The Court stated as follows: 

"* * * This discretionary power, resulting in 
nation-wide transportation control, was vested 
in the Commission because of its peculiar func¬ 
tion and extensive knowledge in respect to 
matters of interstate transportation and there 
is little in the statute to indicate, or to limit, 
the manner in which the Commission should 
exercise this discretion. Whether it should do 
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so ordy after a hearing is not a question f>er- 
tinent to the present case because a heai^ing 
was in fact held. The main questiori^ is 
whether at the hearing the Commission %ad 
competent evidence on which it could has^ its 
finding of public convenience and necessity/’ 

* * « 

a* * * attempt to exercise discretioik or 
render judgment without facts would not be 
an exercise of discretion at all.' It would be 
an arbitrary act and, being beyond its power, 
would be unlawful. United States v. Abilene 
d So. By. Co., 265 U. S. 274, 288, 44 S. Ct. 565, 
68 L. Ed. 1016. So the central issue on this 
bill is whether there were facts in the case be¬ 
fore the Commission and, if so, whether they 
were substantial enough to warrant the (bom- 
mission’s order, wholly without regard to our 
views on its action.” (Italics supplied.) 

See also: United States v. Idaho, 298 U. S. 105 
(1936). 

The cases cited by the respondent for the view 
that unless a hearing is mandatory any order is¬ 
sued by the administrative body is not a review- 
able order under Section 25(a) of the Act seem to 
have no bearing at all on the present question. 

Chicago Junction case {B. d 0. R. Co. v. 
U. S.) 264 U. S. 258 (1924). Here the Court held 
only that an order of the Interstate Commerce 
Commission permitting the New York Cemtral 
Railroad Company to acquire control of c^tain 
terminal railroads was subject to judicial review 
in a suit instituted for that purpose by aiiother 
railroad company. The defendants moved to dis¬ 
miss the bill on the grounds, among others, that 
even if it were conceded that the order was not 
based on evidence before the Commission, Never¬ 
theless the order was not reviewable. In holding 
that the bill should not be dismissed, the Coilirt in- 

^ I 
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cidentally pointed out as one answer to the de¬ 
fendant’s contention that since the statute specif¬ 
ically stated that the order could be entered only 
“after hearing” it imposed upon the Commission 
the duty of deciding the case strictly in accordance 
with the evidence properly presented at any such 
hearing. By not the remotest stretch of imagina¬ 
tion can the decision be considered as authority for 
the proposition that where a statute does not make 
a hearing mandatory, an order issued by an ad¬ 
ministrative bbdy is not subject to judicial review. 
While it is true that the opinion mentions the fact 
that the statute distinguishes between orders which 
may be made only after hearing and those as to 
which no hearing is required, the opinion does not 
purport to attach any significance to this distinc¬ 
tion—^at least in so far as the reviewability of the 
orders is concerned. 

Miller v. United States, 277 Fed. 95 (1921). The 
Interstate Commerce Commission had authorized 
a carrier to issue certain securities. A proceeding 
to set aside this order was instituted by a complain¬ 
ant, not a party to the proceeding before the Com¬ 
mission, and not even a stockholder or creditor of 
the carrier. The Court merely held that under the 
circumstances the petitioner could not maintain 
a bill to set aside the order of the Commission. 

By what conceivable line of reasoning this case 
could be construed as holding or inferring that a 
carrier, who upon proper application was denied 
the right to issue securities by the Interstate Com¬ 
merce Commission, could not obtain judicial re¬ 
view of such denial is certainly not apparent. 

Pittsburgh & West Virginia Railway Company 
V. Interstate Commerce Commission, 293 Fed. 1001 
(Ct. App. Dist. of Col. 1923). Here certain car¬ 
riers sought to enjoin the Interstate Commerce 
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Commission from enforcing penalties or forfeitijires 
against them or otherwise interfering with the 
issuance of stock by the complainants. The Court 
reviewed the order of the Interstate Commerce 
Commission, denying the application of the car¬ 
riers to issue such stock, to the extent necessary, 
and found that in issuing the order the Commistion 
had acted clearly within its jurisdiction. Under 
these circumstances, the Court held that it would 
not, by injunction, review or control the judgment 
of the Commission. The decision of the Couit in 
no way mentions the question of whether or not 
the Commission was required to hold a hearing 
before entering the order or whether this fact tears 
on whether or not the order is reviewable under 
the statute. 

POINT VI 

Tlie construction for wMcli we j^on- 
tend is tliat wliicli tlie Commission iljself 
has consistently adopted for over |two 
years, as evidenced by its own mles land 
regrolations and practice thereunder, 
and the Section has not been changed 
by Congress despite wide amendmei^t to 
the Act in other particulars* 

Buie UB2 of the Rules and Regulations cf the 
Commission was first promulgated and effective on 
August 13, 1934. It was amended to substantially 
its present form on May 15, 1935. This Bul^ pro¬ 
vides in part that when the Commission rul^ ad¬ 
versely to a registrant in a proceeding where public 
disclosure of information contained in a re^tra- 
tion application is objected to, the informatio^ shall 
not be disclosed if a "petition for review” i^ filed, 
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until ^^final disposition adverse to the person, of the 
judicial proceeding’’. A full copy of this Buie of 
the Commission is set forth in Exhibit C. 

Manifestly the Commission, up to the time it 
moved to dismiss the present petition (since the 
Rule had not theretofore been revoked or re¬ 
scinded)* has interpreted Section 25(a) of the Act 
as providing for judicial review of a determination 
by the Commission under Section 24(b). This is 
conceded by the respondent. It is perhaps true, as 
the respondent! points out in its brief (p. 44), that 
the Commission ‘‘could not by its action confer jur¬ 
isdiction upon this Court which does not exist under 
the special review statute of the Act, Section 25”. 
But it is equally true that the objective action of 
the Commission in itself interpreting Section 25(a) 
as providing for a review of an order under Sec¬ 
tion 24(b) is persuasive evidence that such in¬ 
terpretation is the correct one. This fact greatly 
weakens the force of the Commission’s present 
viewpoint, apparently reached for the first time in 
the proceedings at bar, that such an order is not 
reviewable. 

The respondent also urges that its interpretation 
of Section 25(a) as evidenced by Rule UB2 should 
not be given weight by the Court since if the Rule 
had not been adopted “public disclosure of the in¬ 
formation would have followed immediately by 
operation of law upon the action of the Commis¬ 
sion in reviewing the request for confidential treat¬ 
ment” and that accordingly the present proceeding 
would “be moot by reason of publication prior to 
judicial determination”. The most that can be said 
for this argument is that it is surprisingly dis¬ 
ingenuous. Had the Commission been prompted 

♦This Rule is still in efiFect despite the contrary position now 
taken by the Commission. 
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solely by a desire to afford protection to registrants 
subsequent to an adverse ruling on a "request for 
confidential treatment” it could have provijded 
merely that the information would not be publicly 
disclosed for a specified period of time subseqijLent 
to its ruling. There would have been no reason nor 
need for reference to the filing of a "petition for 
review”. j 

But of far more significance is the application 
here of the elementary principle of law, governing 
statutory construction, that where an administra¬ 
tive or judicial interpretation has been placed upon 
any provision or provisions of an Act, and subse¬ 
quently the Act is reconsidered by Congress, the 
partial or substantial reenactment of the statute 


leaves untouched the provision which has been so 
interpreted, the presumption arises that this inter¬ 
pretation was that intended by Congress. See 
Helvering v. Watts, 296 U. S. 387 (1935). In Brew¬ 
ster V. Gage, 280 U. S. 327, 336 (1930), the (pourt 
said: 

"These regulations were prepared by the 
department charged with the duty of enfc^ing 
the Acts. The rule so established is reasonable 
and does no violence to the letter or spmt of 
the provisions construed. A reversal o^ that 
construction would be likely to produ<je in¬ 
convenience and result in inequality*. It ^ the 
settled rule that the practical interpretation of 
an ambiguous or doubtful statute that ha^ been 
acted upon by officials charged with i^s ad¬ 
ministration will not be disturbed except for 
weighty reasons. ♦ * * The substantm re¬ 
enactment in later Acts of the provision jthere- 
tofore construed by the department i^ per¬ 
suasive evidence of legislative approvaljof the 
regulation. National Lead Co. v. United 
States, 252 U. S. 140, 146. United States v. 
Cerecedo Hermanos y CompaMui, 209 |U. S. 
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337, 339. United States v. G. Falk d Brother, 
204 U. S. 143, 152.’’ 

Here the Commission, through its Rule UB2 has 
clearly interpreted Section 25(a) as providing for 
a judicial review of orders under Section 24(b). 
For approximately two years this Rule has re¬ 
mained in effect in substantially its present form. 
During this time and principally by a compre¬ 
hensive amendatory Act enacted on May 26, 1936, 
Congress has supplemented and amended Sections 
12, 15, 17, 18, 20, 21 and 23 of the Act but in no 
case has it seen fit to amend Section 25(a) so as to 
exclude from judicial review orders of the Com¬ 
mission under Section 24(b). 

Nothing could afford more striking evidence of 
the intent of Congress that rulings of the Com¬ 
mission under Section 24(b) are intended to be 
reviewable under the provisions of Section 25 of 
the Act than the fact that despite these many 
amendments to the Act subsequent to the Com¬ 
mission’s official interpretation that such an order 
is reviewable, no action has been taken by Congress 
to modify or Change in any respect the provision 
of Section 25(a) as so construed by the Commis¬ 
sion. 

POINT VII 

If it be true as the respondent con¬ 
tends that the Commission may act 
under Section 24(b) without a ^^hear- 
ing^^ and that there is no judicial review 
pnrsnant to Section 25 of the Commis¬ 
sion's order, the Act is necessarily nn- 
constitntional. Dne process of law re¬ 
quires the ^^inexorable safegn^ard of a 
fair and open hearing’’. 

The preceding discussion has assumed that Sec¬ 
tion 24(b) of I the Act authorizes the Commission 
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to make public disclosure of information despite 
written objections thereto, without a hearing being 
afforded the person affected. It is submitted tjiat 
if the Act is so construed and there is no adeq^oite 
judicial review of the administrative discretioiJ of 
the Commission in this respect, the Act is itself 
unconstitutional in that it deprives petitioner of 
its property without due process of law. 

It is elementary that it is essential for pue 
process of law that one have a hearing before b^ing 
deprived of life, liberty or property. A public 
disclosure without any opportunity for hear^g, 
of information concerning the business of a gi’eat 
corporation—as well as of a private citizen—^wnich 
information is highly confidential and which in| the 
hands of those inimicable to the interests of| the 
corporation might cause great loss and iujur^, is 
as much a deprivation of property as outright 
confiscation of the assets of the corporation. If, as 
the respondent suggests, the petitioner can be sub¬ 
jected to this treatment without a hearing before 
the Commission and without the right of an Ade¬ 
quate hearing before a judicial tribunal the ri|ghts 
of the petitioner under the Fifth Amendmeijit to 
the Constitution are being directly violated. 


This question has very recently been the su 


li 


ject 

Ohio 


of reexamination by the Supreme Court in 
Bell Telephone Co, v. Public Utiliti^ Commission 
of Ohio (U. S. Sup. Ct., Apr. 26, 1937) wherje the 
Court restated the fundamental principles appli¬ 
cable to administrative action, as follows: 

^‘Eegulatory commissions have been invested 
with broad powers within the sphere of 



assigned to them by laws. Even in 
judicial proceedings their informed and Expert 
judgment exacts and receives a proper d^er- 
ence from courts when it has been reached with 
due submission to constitutional restraints. 


36 


West Ohio Gas Co. v. Public Utilities Com¬ 
mission {No. 1), supra, p. 70; West Ohio 
Gas Co. V. Public Utilities Commission (No. 2), 
294 U. S. 79; Los Angeles Gas d Electric Corp. 
V. Railroad Commission of California, 289 U. S. 
287, 304. Indeed, much that they do within 
the realm of administrative discretion is ex¬ 
empt from supervision if those restraints have 
been obeyed. All the more insistent is the 
need, wheh power has been bestowed so freely, 
that the ‘inexorable safeguard^ (St. Joseph 
Stock Yards Co. v. United States, 298 U. S. 38, 
73) of a fair and open hearing be maintained 
in its integrity. Morgan v. United States, 298 
U. S. 468, 480, 481; Interstate Commerce Com¬ 
mission V. Louisville d N. By. Co., supra. The 
right to such a hearing is one of ‘the rudiments 
of fair play’ (Chicago, M. d St. P. Ry. Co. v. 
Polt, 232 U. S. 165, 168) assured to every 
litigant by the Fourteenth Amendment as a 
minimal requirement. West Ohio Gas Co. v. 
Public Utilities Commission (No. 1), (No. 2), 
supra; Brinkerhoff-Paris Co. v. Hill, 281 U. S. 
673, 682. Cf. Norwegian Nitrogen Co. v. 
United States, supra. There can be no com¬ 
promise on the footing of convenience or ex¬ 
pediency, or because of a natural desire to be 
rid of harassing delay, when that minimal re¬ 
quirement has been neglected or ignored.” 

There is involved here no need for summary ac¬ 
tion, as in matters of taxation, public health, emer¬ 
gencies, etc., which is the only justification for 
administrative action without hearing. (Hagar v. 
Reclamation District, 111 U. S. 701.) 

Without the constitutional safeguard of an ade¬ 
quate hearing at one stage of the proceeding the 
statute clearly would be unconstitutional. This is 
especially true in view of the other provisions of 
the Act which make it mandatory upon the peti¬ 
tioner to file the registration application—or either 
(a) withdraw its securities from listing on the 
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New York Stock Exchange—^which would undoubt¬ 
edly cause substantial injury to petitioner and to 
many of its American security holders or (b) sub¬ 
ject the petitioner to the drastic punishment a 
$10,000 fine and penalties of $100 per day for (kch 
day during which it failed to file the informa,ltion 
and its officers and directors to imprisonment} for 
a period up to two years. 

The respondent is in effect saying: ^TTou are 
not entitled to a hearing before the court hemiise 
you are not entitled to a hearing before the Com¬ 
mission.” Such an argument is out of place if a 
constitutional construction of the Act is sojight. 
Surely the petitioner is entitled to a hearii]fg at 
some stage in the proceeding. The very argujnent 
advanced by the respondent in support of his con¬ 
tention that the order of the Commission directing 
public disclosure is not reviewable under Section 
25(a) namely, that a hearing before the Coipmis- 
sion is not specified as a condition precedent t(o the 
entry of such order—^is the strongest argriment 
which can be made that this order is reviewable 
under Section 25(b), if the Act is to be giv^ an 
interpretation consonant with fundamental I prin¬ 
ciples of constitutional law. And the converse is 
also true—^that if the order is not reviewable un¬ 
der Section 25(a), then regardless of whetker it 
is specified in the Act, a hearing mtcst be afforded 
the petitioner before the Commission. 

As we hereafter show, no available form o^ judi¬ 
cial review other than under Section 25(a) 4ffords 
adequate protection from the consequences I of an 
adverse order of the Commission under Section 
24(b). 
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POINT VIII 

Respondent concedes tliat for tlie Act 
to be constitutional tbere must be an 
opportunity for court review of action 
by tbe Commission wliicb is capricious 
and in disregard of tbe standards of 
conduct prescribed for tbe Conunission 
by tbe Act; Once sucb admission is 
made, it is inescapable tliat Section 25 
was designed to prescribe tlie procedure 
for review. Tlie procedure of Section 25 
is dear and expeditious and calculated 
to protect aggrieved persons: wliereas, 
tlie alternative procedures liypotbieti- 
cally suggested on bebalf of tlie Com¬ 
mission are in conflict witli Congres¬ 
sional policies and do not in fact afford 
protection. Tbey can be evoked only 
after irreparable damage kas been done 
or at risks wkick can not properly be 
attacked as a condition to determining 
legal rigkts. 

In several places in its brief the respondent un¬ 
qualifiedly concedes that there must be available 
to the petitioner a judicial review in some form of 
the Commission’s ruling. The sole contention 
made is that this review cannot be had under Sec¬ 
tion 25(a) of the Act. 

But having conceded that the petitioner is en¬ 
titled, in one form or another, to a judicial review 
of the Commission’s determination, it is contrary 
to every attitude heretofore expressed by Congress 
to assert that' such review is not comprehended by 
the statute and can only be obtained, as counsel 
for the Commission now suggest, by either (a) 
an open defiance of the Act by refusal to furnish 
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information to the Commission, or (b) enjoining 
the Commission by the institution of an indepen¬ 
dent and separate proceeding in an inferior Fed¬ 
eral court. 

This Court will take judicial notice of the atti¬ 
tude which has been expressed frequently by mem¬ 
bers of Congress and by Governmental officials 
deploring and in fact condemning defiance of acts 
of Congress, even though such defiance is based on 
the belief that such acts are unconstituti<|nal. 
This attitude has been expressed repeatedly in con¬ 
nection with the refusal of certain public utiility 
holding companies to register under the Public 
Utility Holding Company Act of 1935 (49 ^tat. 
803). In the case of Securities and ExcJtfmge 
Commission v. Electric Bond & Share Com'^any, 
et al. (U. S. D. C. for the So. Dist. of Y. 
Jan. 29, 1937) the Commission contended thit an 
unregistered company had no standing in a court 
of equity because of its defiance of the Act. Simi¬ 
lar contentions were made in the case of the North 
American Company v. Landis et al, (U. S. Sup. Ct. 
December 7, 1936). It is indeed somewhat ^con¬ 
sistent with, if not in direct contradiction ti> this 
view for the respondent to be now asserting that 
the review to which the petitioner is entitled sjhould 
come only from defiance of the Act rather th^n un¬ 
der the orderly statutory procedure for review of 
Commission rulings directly provided by th|e Act 
itself. I 

Similarly the attitude of Congress towarjds in¬ 
junctive suits in inferior Federal courts to restrain 
action by Government officials has reach^ the 
point where bills have been introduced in Cojngress 
to deprive such courts of the jurisdiction to| enter¬ 
tain such suits. I 

Surely when it is conceded, as it is in ihe re¬ 
spondent’s brief, that the petitioner is enticed to 
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a jndicial review of the Commission's order, it can¬ 
not be assumed that Congress intended this review 
to be available only in a form to which it has fre¬ 
quently expressed great distaste and repugnance; 
and not in accordance with an orderly procedure 
which it has itself provided by Section 25(a) of 
the Act. 

And moreover, the alternative modes of review 
suggested by the respondent subject the petitioner 
to such hazards and risks as to be of no practical 
avail. 

Should petitioner withhold required information 
and wait for a mandamus proceeding to be insti¬ 
tuted by the Commission to compel it to file such 
information, petitioner would subject itself to 
drastic penalties and fines in the event it should 
ultimately be determined that the information is 
not ‘‘trade secrets” and that its disclosure is in 
the public interest. Section 32(a) of the Act 
would impose upon the petitioner a fine up to $10,- 
000 or imprisonment of its officers or directors for 
not more than two years, and subsection 32(b) 
provides that the petitioner shall forfeit to the 
United States $100 for each and every day during 
which it shall have failed to furnish this informa¬ 
tion to the Commission. If judicial review is de¬ 
pendent upon the petitioner subjecting itself to the 
incurring of these penalties and fines it is clearly 
inadequate and unless another review is available 
the statute is unconstitutional. Ex Parte Young^ 
209 U. S. 123, 147, 165 (1908). 

Moreover petitioner would subject itself to an 
action by the Commission under Article 19(a) (2) 
of the Act to withdraw or suspend the r^istration 
of petitioner’s securities on the Exchange. Counsel 
for the respondent adroitly point out that the 
imposition of these “sanctions or penalties” could 
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be enjoined if the requirements of compliance were 
held to be in excess of constitutional or statutory 
authority. However, counsel neglects to mention 
the fact that the imposition of such sanctions ^d 
penalties would not be enjoined should it ultimately 
be determined that the public disclosure of ihe 
information is in the public interest—^and the good 
faith of and reasonable belief by the petitioner tpat 
the disclosure of such information was not in the 
public interest would be small consolation in such 
an event. Surely petitioner is not required to 
undergo such risks in order to obtain a hearing— 
to which it is constitutionally entitled. In Ex Parte 
Youngy supra^ at page 147, the Court said: 

"It may therefore be said that when the pen¬ 
alties for disobedience are by fines so enornSous 
and imprisonment so severe as to intimidate 
the Company and its officers from resorting 
to the courts to test the validity of the legis¬ 
lation, the result is the same as if the mw, 
in terms, prohibited the Company from seeMug 
judicial construction of laws which deeply 
affect its rights.” (Italics supplied.) | 

A proceeding in equity by the petitioner to en¬ 
join the Commission from publicly revealing the 
information furnished to it in petitioner’s appuca- 
tion for registration is also inadequate for the pro¬ 
tection of the petitioner’s rights. 

In the first place, if the order is not, because of 
its nature, a "reviewable order” then the petitipner 
can obtain no more relief by instituting a separate 
proceeding in equity than by filing the petition 
under Section 25(a) of the Act. United v. 

Illinois Central Railroad Company, 244 U. Sj 82; 
Proctor d Gamble Co, v. United States, 225 TfT. S. 
282; Hooker v. Knapp, 225 U. S. 302; Lehigh Val¬ 
ley R, R, Co, V. United States, 243 U. S. 412j In 
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all of the above cases, the Court refused to review 
the ^^order’’ of the Commission on the ground that 
the order, by its very character and nature, was 
not subject to judicial review. If, therefore, the 
respondent is correct in its assertion that the order 
is not reviewable because (a) the action taken by 
the Commission under Section 24(b) of the Act 
is in the sole discretion of the Commission or (b) 
the ^^order'’ is in effect a negative one, that is, it 
merely refuses to ^^accord a special exemption from 
a statutory requirement of general application”, 
the order of the Commission would be no more 
subject to general judicial review by a special 
proceeding instituted in equity for that purpose 
than it would through a petition for review filed 
under Section 25(a) of the Act. 

In the second place, such a review is inadequate 
since, although the statute specifically prescribes 
that the Commission is prohibited from taking ac¬ 
tion unless such action is ‘^in the public interest”, 
there is no review of whether the Commission has 
acted capriciously and wholly outside of the record 
before it, or has exercised its discretion soundly. 
The only review in an injunctive proceeding would 
be whether the Commission has acted within con¬ 
stitutional limitations. 

And most important, such a review is inadequate 
because there is no possible way in which the peti¬ 
tioner can protect itself from the risk that the 
information will be disclosed before such a suit 
could be instituted. Once the information is filed 
with the Commission, regardless of constitutional 
rights the petitioner is completely in the hands of 
the Commission—^unless, of course, an injunctive 
order is served upon the Commission simulta¬ 
neously. And to fail to furnish the Commission 
with the infoi^mation would be ruinous for the rea¬ 
sons above discussed. 
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POINT IX 

The respondent’s contention that tl^e 
order of the Commission is a ^^negativ^” 
order, and hence not snbject to jndiciU 
review caxinot be jnstihed in fact or in 
law. j 

The respondent seeks to make it appear tl^at 
since the forms and instructions with respect | to 
applications for registration are similar for all 
companies, an objection by a specific company to 
the disclosure of certain information contained in 
such application is in effect a request for a special 
favor from the Commission;— a. special exemption 
not granted by the Act but to be dispensed a^ a 
bounty by a gracious Commission. Such a con¬ 
struction is as misleading as it is inaccurate. The 
statute specifically states that when written ob¬ 
jection to public disclosure of information con¬ 
tained in a registration statement is made, ^e 
Commission is prohibited from making such inJfor- 
mation public unless it finds that such disclosure 
is in the public interest. Thus, the filing of written 
objections operates to deprive the Commission of 
authority and jurisdiction under the statute to dis¬ 
close such information unless such disclosure is in 
the public interest. Accordingly, the applicant in 
such a case is not seeking special favors, but meijrdy 
calling into play a provision of the statute wMch 
deprives the Commission of jurisdiction and au¬ 
thority to take certain actions without a pre-juris- 
dictional finding. If there is in fact no public in¬ 
terest to be served by the disclosure of the infoi|ma- 
tion, the Commission is absolutely without p<^wer 
under the statute to make the information availkble 
to the public. j 

That an order of the Commission finding that a 
disclosure of the information, as to which written 
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objections have been filed, is in the public interest 
and therefore should be made available to the pub¬ 
lic is an affirmative order with immediate and far- 
reaching consequences upon the petitioner, cannot 
be disputed. 

Not one of the four cases cited by the respond¬ 
ent bears on this situation. In all those cases the 
party claiming to be “aggrieved” was asserting a 
privilege to 'vVhich he was not entitled either at 
common law, or by statute or by the constitution. 
Obviously he could not claim a review of the Com¬ 
mission’s action denying him that privilege. 

In Baltimore d OMo R. Co. v. Lambert Run Coal 
Co., 267 Fed. 776 (Mod. 258 U. S. 377), the order 
of the Commission which it was sought to have re¬ 
viewed suspended the plaintiff’s “right” to share 
equally in the distribution of certain coal cars. 
This “right” to have equal use of coal cars was de¬ 
rived solely from the statute. The statute provided 
also that the Commission in its unlimited discre¬ 
tion might withdraw this privilege from a carrier. 
The Court held that since the plaintiff’s “right” to 
have equal use of the cars was a “benefit” given 
him by Congress, he could not complain of any con¬ 
ditions attached to such benefit—one of which was 
that the right to use the cars might be suspended 
or withdrawn by the Commission. In the case at 
bar the Act does not purport to confer any ^^benefif’ 
upon the petitioner. On the contrary, to the extent 
necessary in the public interest, the statute takes 
away the right of privacy which has heretofore ex- 
isted. 

In Louisville d Nashville RR. Co. v. Kentucky, 
183 U. S. 583 (1902), the “order” complained of 
was a refusal to relieve the carrier from the effect 
of a long and short haul provision in the State con¬ 
stitution. It was conceded that the State had the 
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absolute right to forbid every case, and jby 
every carrier, the charging of more for a short than 
a long haul”. The inapplicability of this case is 
apparent, since it has not been, and manifestly 
cannot be contended here that Congress has i:he 
absolute right to require, or has in fact attempted 
to require, public disclosure of trade secrets 
other highly-confidential documents of registrants. 

In Lehigh Talley Rwy. Co, v. United States, ^3 
U. S. 412 (1917), the carrier sought only to h^ve 
the Commission suspend, for a period of time, the 
operation of a statute. The validity of the statute 
was not questioned. As the Court correctly pointed 
out, the injury to the carrier was not caused by the 
Commission’s order denying the suspension, but 
from the statute itself. Here the petitioner is [ag¬ 
grieved directly by the Commission’s order. 'i?he 
Act prohibits the public disclosure of the inf or: na¬ 
tion when objections thereto are filed. The dis¬ 
closure and hence the injury is caused not by the 
statute, hut by the order. 

In Procter & Gamble Co. v. United States, 225 
U. S. 282 (1912), the Commission had refused, 
upon petition of a shipper, to modify regulations 
of a carrier concerning demurrage. The Court 
held that under the appeal statute it had poss’er 
only “to enjoin, set aside, annul or suspend” the 
Commission’s ruling, and that accordingly under 
the terms of the appeal statute it had no jurisdic¬ 
tion to modify the Commission’s order by substi¬ 
tuting its judgment for that of the Commission. 
Here Section 25 expressly provides that the Court 
has the express authority “to modify” the order of 
the Commission. More important however is j the 
fact that in the Procter & Gamble case the plaintiff 
was not asserting that it was entitled as a ma^er 
of right, under the Constitution or the statute, to 
have the carriers’ regulations modified. 
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It may be^ contended tliat Section 
24(b) leaves it discretionary witli the 
Commission \|7liet]ier it shall proceed by 
^^hearing’’ and by ^^order^^ and that only 
where a snfficient prima facie case has 
been made ont to warrant this more 
elaborate proceeding is the review 
nnder Section 25 permitted ^^to persons 
aggrieved by the order’\ If this con- 
stmction be adopted, then the present 
petition cannot be dismissed, for in the 
present case the Commission has pro¬ 
ceeded by “hearing” and by “order”. 

In the present proceeding, hearings on the peti¬ 
tioner’s objection to the public disclosure of certain 
information contained in its application for regis¬ 
tration were held before an examiner appointed by 
the Commission, and later before the Commission 
itself. At each of these hearings oral testimony 
was introduced by the petitioner. In addition to 
the oral hearings, written statements embodying 
the reasons for the objections by petitioner to the 
public disclosure of the information were filed with 
the Commission. The order of the Commission, 
adverse to the petitioner’s contentions, was entered 
by the Commission almost nine months after the 
hearing before the examiner and approximately 
three weeks after the hearing before the Commis¬ 
sion. 

Accordingly, in the present proceeding, the peti¬ 
tioner was accorded full hearings and presumably 
the order of the Commission was made by a con- 
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sideration solely of the evidence introduced at th^ 
hearings. There is therefore a full record of thle 
proceeding before the Commission and the evidence 
upon which the Commission’s order was based. The 
situation here is precisely the same as in the case 
of Pennsylvania Railroad Company v. United 
States, supra, where, in reviewing an order of tljie 
Interstate Commerce Commission, the Court sajd 
with reference to the manner in which the Coiti- 
mission should exercise its discretion: 


* * 


Whether it should do so only after| a 
hearing is not a question pertinent to the pr^- 
ent case because a hearing was in fact he^d. 
The main question is whether at the hearijng 
the Commission had competent evidence |on 
which it could base its finding of public C(|)n- 
venience and necessity.” I 
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POINT XI 
Condnsion. 

The order of the Commission is clearly sub¬ 
ject to review by this Court under Section 25(a) 
of the Act. The motion to dismiss the petition for 
review should be denied and the motion for an 
order requiring the Commission to file a transcript 
of the record should be granted. 

Respectfully submitted, 

SULLIVAN & CROMWELL, 
48 WaU St., 

New York, N. Y. 

Counsel for Petitioner. 


John Foster Dulles, 
William S. Culbertson, 
John C. Bruton, Jr., 
of Counsel. 


May 17,1937. 
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EXHIBIT A 


UNITED STATES OF AMERICA 
Before Securities and Exchange Commissioi^ 


At a r^nlar session of the Securities and Exchange 
Commission, held at its office in the City | 
of Washington, D. C., on the | 

26th day of June 1936. I 


In the Matter 


The International Nicb:el 
Company of Canada, Limited 


FileNo.l-lljt3 

Finding and | 
Direction Upojn 
Objection to i 
Public Discloj;- 
ure of Material 
Filed with 
Commission 


I 

This matter coming on to be heard upon the i)b- 
jection of The International Nickel Company j of 
Canada, Limited, to public disclosure of infornjia- 
tion contained in Items 26 and 36 of its application 
filed with the Commission on May 16, 1935, for 
registration of certain of its securities on the New 
York Stock Exchange, and the Commission havjbag 
heard such objections and having duly considered 
the matter and being fully advised in the premises; 

It is hereby determined that the disclosure of 
such information is in the public interest; andj 

It is hereby directed that subject to the firo- 
visions of Rule UB2 such information be mtide 
available to the public. 

By the Commission. 

(Sgd.) Francis P. Brassor, 

(Sgd.) per Orval L. Du Bo|s 

Francis P. Brassor, | 

SECRETARY I 


T 
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EXHIBIT B 

Hearings before Senate Committee on Banking and 
Currency, Seventy-third Congress, Second 
Session, March 27, 1934—Stock Exchange 
Practices (p. 7567) 


‘^Mr. Kedmond. * * * 

With respect to section 24 [Sec. 25 of the Act 
as enacted], we suggest that subsection (a) of that 
be amended, as that deals with the right of persons 
to review by court proceedings the orders of the 
Commission. It is limited, however, in its present 
draft, to ‘any person aggrieved by an order issued 
by the Commission in a proceeding under this act 
to which such person is a party.’ It is very pos¬ 
sible that a person might be aggrieved by an order 
of general application to which he would not ex¬ 
pressly be a' party. We felt that if he were so 
aggrieved, he should be given the right of review, 
so we have redrafted the clause for that purpose. 

Mr. Pecora. You say in your redraft [reading]: 

Any person aggrieved by an order issued by 
the Commission in a proceeding under this act 
to which such person is a party and any person 
aggrieved by any rules or r^ulations of gen¬ 
eral applications made effective as prescribed 
in section 20 may obtain a review of such 
order. 

Do you intend by that to subject the rules and 
regulations which may be adopted under the act 
by the Federal Trade Commission to court review? 

Mr. Redmond. Where a person is aggrieved. 

Mr. Pecora. Then you are not giving the Federal 
Trade Commission the discretionary power that 
you maintain is being given to it. 
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Mr. Bedmond. Yes; I think we are, Mr. Pecor^. 
Mr. Pecora. If yon make its rules and r^nlh- 

tions subject to court review- 

Mr. Bedmond. But these rules and regubi- 
tions- 

Mr. Pecora (continuing). You wiU put the Fed¬ 
eral Trade Commission, then, in the position of 
making rules and r^ulations for which a coujrt 
may provide a substitute. You are giving tljie 
court, then, the power to make the rules and r( 
lations in the final analysis, are you not? 

Mr. Bedmond. No: I do not think so, because 
the term ‘rules and regulations’ is used throughojat 
the bill, that the exchange might, by rules aipd 
regulations, do thus and so. Let us take an exam¬ 
ple : We referred a moment ago to the question of 
foreign and domestic arbitrage. Suppose the Com¬ 
mission should adopt rules and r^ulations which 
literally prohibited that. Do you not think a per¬ 
son engaged in the business of being an arbitrageur 
should have the right to review the question |of 
whether those rules and r^ulations were necessary 
to carry out the provisions of section 15? I 
Mr. Pecora. If you are going to do that by wiat 
you designate as section 22(a), the clause you 
have in there, now, I am afraid you are going to 
make all the rules and regulations which the Fed¬ 
eral Trade Commission is presumably empoweiped 
to make, subject to court review. You are goin^ to 
make the court, in the final analysis, the arbiter! of 
the rules and regulations which the Federal Trade 
Commission is required to make. 

Mr. Bedmond. But, Mr. Pecora, you are usmg 
the words ‘rules and r^ulations.’ The only neces¬ 
sity for putting that in is that throughout t|his 
draft of the bill we have not attempted to redifaft 
all the language of the bill. The term ‘rules ind 



52 


regulations^ is used precisely as if they were orders 
of the Commission. In other words, the Commis¬ 
sion, by rule and regulation, says the bill can ac¬ 
complish the same thing that they could by an 
order. 

Mr. Pecora. At the same time, the Commission 
is empowered to make rules and regulations with 
r^ard to many, many things. As a matter of fact, 
you are entrusting to the Federal Trade Commis¬ 
sion powers in addition to those that were en¬ 
trusted to it in the printed draft of the bill. 

Mr. Redmond. True. 

Mr. Pecora. Now you say ‘We propose that the 
Federal Trade Commission be given that much 
broader power than was originally contemplated,^ 
but by this clause you are virtually saying ‘The 
Federal Trade Commission’s rules and regulations, 
however, are subject to review by some tribunal.’ 

Mr. Redmond. But was not this section intended 
to allow citizens who were aggrieved by the action 
of the Commission- 

Mr. Pecora. By an order, which is different from 
a rule or regulation. 

Mr. Redmond. Quite frankly, I thought the in¬ 
tent of the section was to allow to citizens who 
would be affected by the action of the Federal 
Trade Commission the normal right, which is the 
right of citizens to review the action of an ad¬ 
ministrative body in the courts. 

Mr. Pecora. If the Federal Trade Commission 
should, by order, determine that an individual has 
violated a rule or regulation, the right to review is 
given, but not the right to review the making of 
the rule or r^ulation. 

Mr. Redmond. But if, Mr. Pecora, the making 
of the rule or r^ulation would have the same ef¬ 
fect—^it does under this bill—as an order, should 
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the Federal Trade Commission be able to escape k 
court review by making a general rule or regula¬ 
tion rather than a specific order? I know of no 
administrative proceeding which is not subject to 
some form of court review, and, quite frankly, it 
never occurred to me that this bill was intended t|o 
establish an administrative authority that wou^d 
not be subject to court review. In fact, I think 
Mr. Corcoran- 

Mr. Pecora. There is not any such purpose re¬ 
vealed in the printed bill. 

Mr. Redmond. It is limited here- 

Senator Townsend. What page? 

Mr. Redmond. Page 50. It says [reading]: 

Any person aggrieved by an order issued lj)y 
the Commission in a proceeding under this apt 
to which such person is a party- 

Mr. Pecora. Yes. 

Mr. Redmond. That is the only type of act of t]ie 
Federal Trade Commission which, under this bijl, 
would be subject to court review. Take tke 
case- j 

Mr. Pecora. You propose to extend that by giiv- 
ing the court the power to review rules and regu¬ 
lations which the Federal Trade Commission is 
authorized by other provisions of this act to for¬ 
mulate and prescribe from time to time for tjhe 
purpose of carrying out the provisions of the alct, 
so that are you not virtually making the court the 
final arbiter of what rules and regulations are to 
be made, and not the Federal Trade Commission? 

Mr. Redmond. Only insofar as the rules and 
regulations directly and adversely affect the rights 
of a citizen. It is because the form of this ]|)iU 
has used the term ‘rules and regulations’ for lall 
sorts of things, which are not reaUy rules and ijeg- 
ulations at all. I 
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Take the incident I gave you, of the man engaged 
in foreign or' domestic arbitrage. The Commission 
could adopt what it might say was a rule or regu¬ 
lation, prohibiting foreign arbitrage. Those men 
would be put out of business, and would have no 
right to review in the courts the order of the Fed* 
eral Trade Commission, because the Federal Trade 
Commission would not have entered an order. It 
would have adopted a rule or regulation. 

Senator Barkley. You have two classes of people 
here, one who are parties to any proceeding- 

Mr. Redmond. True. 

Senator Barkley. In that case there is no ques* 
tion under either language. .They can go into 
court. 

Mr. Redmond. Correct. 

Senator Barkley. Your language, however, makes 
it possible for anybody to go into court and make 
a general attack. 

Mr. Redmond. Anybody who is aggrieved. 

Senator Barkley. Anybody who thinks he is go¬ 
ing to be aggrieved. If he has been aggrieved, he 
can easily become a party to a proceeding that 
would enable him to appeal to a court. 

Mr. Redmond. But there are no proceedings 
here. 

Senator Barkley. This language is broad enough 
to enable anybody who thinks he is liable to be 
aggrieved by the specific application of the reg¬ 
ulations to go into court and attack the whole body 
of r^ulations. 

Mr. Redmond. If my language is so broad as to 
allow that' interpretation, clearly it should be 
limited. But I was trying to cover the point that 
because of the way the bill is drafted, the term 
‘rules and r^ulations^ was made of general appli¬ 
cation, and effectively destroyed the rights of citi- 
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zens, and no opportunity would be given them tp 
review that action in the courts. I 

Senator Barkley. Of course, it is easy for any 
person to become a party to a proceeding by vi(f- 
lating any of the rules or regulations, and theii 
having proceedings instituted against him so that 
he may come within the language of the bill as 
written. Then he can get an appeal to the circuit 
court. 

Mr. Redmond. I beg your pardon. Senator. Tl 
purpose of this provision, and it is the same tyj^e 
of provision that is in all of our administrative 
acts, is to allow a person who is affected by the 
administrative commission’s action to have sin 
orderly review of that proceeding before he has 
got to subject himself to criminal proceedings. 

Senator Barkley. It seems to me you have sub¬ 
jected the language to the danger of involving 
some attack on the general body of rules and r^- 
ulations made without regard to the possibility of 
them affecting him in all their ramifications. He 
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might undertake to relieve a lot of others besides 
himself of the binding effect of the regulations by 
some proceeding of his own. 

Mr. Redmond. That is not my intention, and if 
the language is capable of that construction, I vjill 
be the first to amend it so as to limit it to what I 
really had in mind, and that is that a person who 
was aggrieved could have a right to review. 

Senator Barkley. I do not know just what the 
proceedings will be under this bill. It is like a pew 
court of appeals being established. It has to wdrk 
out its own rules over a period of tima Anybc^y 
who is aggrieved by any regulation or rule of the 
Commission can go before the Commission in a 
proceeding to have that rule or r^ulation modified 
or abandoned entirely. In such a proceeding, if the 
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decision is adverse to him, he can then go into court, 
so that, as I said a moment ago, it is easy for any¬ 
body to make himself a party to a proceeding 
under which he can go into court and attack it. 

Mr. Redmond. I think I am right in stating— 
Mr. Pecora will correct me if I am wrong—^that 
this bill allows the Federal Trade Commission to 
adopt rules ahd regulations without any proceeding 
whatsoever, i It can just adopt them and promul¬ 
gate them. 

Senator Barkley. I understand. 

Mr. Redmond. Then there is no way in which 
that can be reviewed. 

Mr. Pecora. How about invoking the injunctive 
power of the court to prevent the enforcement of 
a rule or regulation? 

Mr. Redmond. Then, Mr. Pecora, we might drop 
the entire section 24. The same argument would 
apply. 

Mr. Pecora. We are giving a i)erson aggrieved 
by an order the right to review that order. You 
propose to give not only that right but also the 
right to any person who claims to be aggrieved by 
a rule or regulation adopted by the Commission, 
to go to court and have the court review that rule 
or regulation; and at the same time you are en¬ 
trusting to' the Federal Trade Commission the 
power to make rules and regulations for the pur¬ 
pose of administering the entire act. You, your¬ 
self, propose, for instance, with regard to the pro¬ 
visions of section 10, having to do with segr^ation 
of dealers and brokers, that that whole question be 
left to the discretion of the Federal Trade Com¬ 
mission through the adoption of rules and regula¬ 
tions. 

Mr. Redmond. True. 
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Mr. Pecora. Now, you say that any person ag¬ 
grieved by a rule or regulation may go to court 
and obtain a review or regulation. In other words, 
you are giving the power to the Federal Trade 
Commission in one breath, and in the next brea ih 
you are transferring that power, in the final 
analysis, to a court. 

The Chairman. I think we can take that up 
later.” ! 
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EXHIBIT C 

Rule UB2. ISfon-disclosure of information filed 
icith the Commission and with an exchange. Any 
person filing any application, report, or document 
under the A^t may make written objection to the 
public disclosure of any information contained 
therein in accordance with the procedure set forth 
below: 

(a) The person shall omit from the application, 
report, or document, w’hen it is filed, the por¬ 
tion thereof which it desires to keep undis¬ 
closed (hereinafter called the Confidential 
Portion). In lieu thereof, it shall indicate 
at the appropriate place in the application, 
report, or document that the Confidential 
Portion has been so omitted and filed sepa¬ 
rately with the Commission. 

(b) The person shall file with the copies of the 
application, report, or document filed with 
the Commission: 

(1) as many copies of the Confidential Por¬ 
tion, each clearly marked ‘^Confiden¬ 
tial”, as there are copies of the appli¬ 
cation, report, or document filed with 
the Commission and with each ex¬ 
change. Each copy shall contain the 
complete text of the item and, notwith¬ 
standing that the Confidential Portion 
does not constitute the whole of the 
answer, the entire answer thereto; ex¬ 
cept that in case the Confidential Por¬ 
tion is part of a financial statement or 
schedule, only the particular financial 
statement or schedule need be included. 
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All copies of the Confidential Portion 
shall be in the same form as the rej 
mainder of the application, report, or 
docnment. 

(2) an application making objection to the 
disclosure of the Confidential Portion. 
Such application shall be on a sheet o 
sheets separate from the Confident!: 
Portion, and shall contain: (i) an ideii- 
tification of the portion of the applica¬ 
tion, report, or document which hals 
been omitted; (ii) a statement of the 
grounds of objection; (iii) either a con¬ 
sent that the Commission shall deter¬ 
mine the question of public disclosuife 
upon the basis of the application an|d 
without a hearing, or a request for a 
hearing on the question of public dis¬ 
closure, if that is desired; (iv) the 
name of each exchange with which the 
application, report or document is filed. 

The copies of the Confidential Portion and 
the application filed in accordance with this 
paragraph (b) shall be enclosed in a sejja- 
rate envelope marked ‘^Confidbntial” and 
addressed to The Chairman, Securities a^d 
Exchange Commission, Washington, D. C. 

(c) Pending the determination by the Comm|is- 

sion as to the objection filed in accordai^ce 
with paragraph (b), the Confidential Por¬ 
tion will be kept undisclosed. I 

(d) If the Commission determines that the ^5- 
jection shall be sustained, a notation to that 
effect will be made at the appropriate plhce 
in the application, report, or document. 
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(e) Prior to any determination overruling the 
objection, if a hearing shall have been re¬ 
quested, notice of the time and place of such 
hearing will be given, by registered mail, to 
the person or his agent for service. 

(f) If after such hearing the Commission deter¬ 
mines that the objection shall be sustained, 
a notation to that effect will be made at the 
appropriate place in the application, report, 
or document. 

(g) If such hearing either (i) shall not have 
been requested, or (ii) if requested, shall 
have been held, and the Commission shall 
have determined that disclosure of the Con¬ 
fidential Portion is in the public interest, a 
finding and determination to that effect will 
be entered and notice of the finding and de¬ 
termination will be sent by registered mail 
to the person or his agent for service. 

(h) If such finding and determination are made 
with respect to the Confidential Portion of 
an application, report, or document filed 
pursuant to Section 12 or 13 of the Act, the 
registration of the securities with respect to 
which the application, report, or document 
was filed may be withdrawn at any time 
within fifteen days of the dispatch of notice 
by roistered mail of such finding and deter¬ 
mination. Such withdrawal shall be ef¬ 
fected as follows: 

(1) The issuer shall file with the Commis¬ 
sion a written notification of with¬ 
drawal. 

(2) ' Upon receipt of such notification, the 
Commission will send confirmed tele- 
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graphic notice thereof to each exchange: 
on which the securities are roistered. 

(3) The r^istration shall continue in effeci 
until, and shall terminate on, the close 
of business of the tenth day after th(‘ 
dispatch of such telegraphic notice to 
the exchange by the Commission 

(4) All applications, reports, or documents 

filed in connection with the r^istration 
shall be retained by the Commission and 
the exchange on which filed, and shal|l 
be plainly marked: “Eegistration with¬ 
drawn as of.(date oi 

termination of registration)”, except 
that all copies of the Confidential Por¬ 
tion will be returned to the issuer. 


(i) The Confidential Portion shall be made 
available to the public at the time and a<f- 
cording to the conditions specified below: 

(1) Upon the lapse of fifteen days after tne 
dispatch of notice by registered mail c|f 
the finding and determination of the 
Commission described in paragraph (g), 
if prior to the lapse of such fifteen dai^s 
the person shall not have filed a written 
statement that he intends in good faitjh 
to seek judicial review of the findiijg 
and determination; I 


(2) Upon the lapse of sixty days after the 
dispatch of notice by registered mail of 
the finding and determination of tl|ie 
Commission, if the statement describ^ 
in subparagraph (1) immediately aboVe 
shall have been filed and if a petition 










for review shall not have been filed 
within such sixty days; or 

(3) If such petition for review shall have 
been filed within such sixty days, upon 
final disposition, adverse to the person, 
of the judicial proceedings. 

(j) If the Confidential Portion is made available 
to the public, one copy thereof shall be at¬ 
tached to each copy of the application, re¬ 
port, or document filed with the Commission 
and with each exchange. 

The foregoing amendment shall be effective im¬ 
mediately upon publication, provided that any 
application, report, or document filed with the 
Commission on or before May 21,1936, need comply 
only with the requirements of Kule UB2 as in effect 
prior to this amendment. 
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FOR THE District op Columbia. 

No. 6878. 

Bulova Watch Company, Inc., 

Petitioner, 

V. 

Securities and Exchange Commission, 

Respondent. 

On Petitioner's Motion for an Order Requireng Re¬ 
spondent to File a Transcript of Record, an^ in 
Opposition to Respondent's Motion to 
Dismiss the Petition. 

BRIEF FOR BULOVA WATCH COMPANY. INC. 

This brief is submitted in opposition to the motion of 
the Securities and Exchange Commission (hereinafter re¬ 
ferred to as ‘‘the Commission’^) to dismiss the petition filed 
by the Bulova Watch Company, Inc., for review of ^n order 
of the Commission dated September 14, 1936, (a copy of 
which is hereto annexed and marked Exhibit “A”) and to 
dismiss petitioner’s motion for an order requiring t he Com¬ 
mission to file a transcript of the record of a hearing held 
March 4, 1936. 
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Statement of the Case. 

Bulova Watch Company, Inc., (hereinafter called “the 
Company”), filed Trith the Commission on April 22, 1935, 
its application on Form 10 for the registration of certain 
of its securities on the New York Stock Exchange and the 
New York Curb Exchange, in accordance with Section 12 
of the Securities Exchange Act (hereinafter called “the 
Act”), 15 U. S. C. 781, and regulations adopted by the 
Commission. By subsequent amendment the Company filed 
a profit and loss statement for the fiscal year ending March 
31, 1935, and made written objection to public disclosure 
of its gross sales and the cost of goods sold in accordance 
with Section 24(b) of the Act. Pursuant to the request 
of the Company, the Commission gi*anted a hearing on 
these objections which was held March 4, 1936, and deter¬ 
mined on September 14, 1936, by an order dated that day 
(Exhibit “A”) that disclosure of such information was in 
the public interest. Petitioner notified the Commission on 
September 22, 1936 (Exhibit “B”), that it intended in 
good faith to seek judicial review of its finding and deter¬ 
mination, and on November 14,1936, petitioner moved this 
Court for a review of the order of September 14,1936, and 
for an order directing the Commission to file a transcript 
of the record before it, following exactly the procedure 
outlined by the Commission in its Rule UB2 (set forth 
in full in Exhibit “C”), which provides for the filing of 
a “petition^ for review.^ On April 26, 1937, the Commis-» 
sion moved to dismiss these proceedings on the ground 
that the order of September 14, 1936, does not constitute a 
reviewable order within the meaning of Section 25 of the 
Act, and that, therefore, this Court is without jurisdiction 
to hear the motions of petitioner. 

The Relevant Sections of the Act. 

The particular sections of the Act involved in the ques¬ 
tion before this Court are set forth in the Commission’s 
brief, pages 6-11, and will not be repeated here. 
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POINT I. 


Section 25 by its terms grants to the petitijoner 
a right to judicial review and the structure of th|e act 
as a whole indicates an intention that all quasi-judicial 
acts of the Commission are reviewable according to 
the provisions of Section 25. 

The first sentence of Section 25(a), “any persojn ag¬ 
grieved by an order issued by the Commission in i pro¬ 
ceeding under this title to which such person is a party 
may obtain a review of such order * * * in the_ Court of 
Appeals of the District of Columbia, by filing in| such 
Court, within sixty days after the entry of such order, a 
written petition praying that the order of the Comndssion 
be modified or set aside in whole or in part. * * * ” is a 
precise description of the situation in which petitioner 
finds itself. Were it not for the fact that the Comn^ission 
has sought to read into this section a requiremen|t that 
only orders entered after appropriate notice and Oppor¬ 
tunity for hearing are reviewable, it would seem thOt this 
section completely disposes of the case. In United \stotes 
V. Missmiri Pacific Ry,, 278 U. S. 269, at 277, the court, in 
considering a section of the Interstate Commerce Act, 
stated: | 

“The language of that provision is so clear and 
its meaning so plain that no difficulty attejads its 
construction in this case. Adherence to it^ terms 
leads to nothing impossible or plainly unreasonable. 
We are therefore bound by the words employed and 
are not at liberty to conjure up conditions to raise 
doubts in order that resort may be had to construc¬ 
tion. It is elementwry that where 'no an^iguity 
existsy there is 'no room for construction/^ (Italics 
ours.) I 

i 

An examination of the framework of the Act as a whole 
supports the view that Congress intended exactly what it 
stated in Section 25 and did not contanplate the restric¬ 
tion on judicial review asserted by the Commissicfn. 
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The Act is a comprehensive plan to control the distribu¬ 
tion of securities on national securities exchanges and to 
protect investors from loss arising either through the 
inherent weakness of the securities distributed, or because 
of the conduct of those who participate in the marketing 
process on national securities exchanges. The Securities 
and Exchange Commission created by the Act is given 
broad quasi-legislative powers to adopt rules and regula¬ 
tions and to prescribe standards of conduct for all subject 
to the Act. To be contrasted with the Commission’s power 
to legislate is its authority to make judicial determinations 
in proceedings involving the rights and duties of an indi¬ 
vidual under facts and circumstances peculiar to the situa¬ 
tion before it. The almost unlimited authoritv of the Com- 
mission to legislate is to bee ompared with their restricted 
powers to decide particular cases. Quasi-judicial power 
can be exercised by the Commission in the following in¬ 
stances only, after appropriate notice and hearing: 

1. To grant or deny the registration application 
of a national securities exchange under Section 6 
of the Act. 

2. To permit a registered exchange to extend un¬ 
listed trading privileges to unregistered securities 
in certain circumstances under Section 12(b) of 
the Act. 

3. To suspend or terminate unlisted trading 
privil^es of any security which had been permitted 
to continue on such a basis [Sec. 12(b)]. 

4. To deny or revoke the registration of an over- 
the-counter broker or dealer under Section 15(b) 
of the Act. 

5. To suspend or withdraw the registration of a 
national securities exchange under Section 19a (1). 

6. To deny, suspend or withdraw the registration 
of a security under Section 19a (2). 
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I 

7. To suspend or exx)el members or ofiS.c^rs of 
national securities exchanges under Section 19a(3). 

Pursuant to sections of the Act which do not S])ecify 
that notice shall be given and do not direct that a hearing 
shall be held, the Commission may render judgmenp de¬ 
priving persons of rights as valuable as those which can 
be taken away only after appropriate notice and hearing: 

1. Upon application, to exempt an exchange: from 
registration if in the opinion of the Commission by 
reason of the limited volume of transactiopis on 
such an exchange public interest does not r^uire 
such registration (Sec. 5). 

2. Upon application, to permit an exchange to 
withdraw its registration upon terms dicta^ by 
the Commission for the protection of in^i^estors 
[Sec. 6(f)]. 

3. Upon application, to exempt exchange and 
their members from the segregation of fuifictions 
provided in Sections 11(a) and 11(b) lipon a 
showing that the rules of such exchange are other¬ 
wise adequate for the protection of investors [Sec. 
11(c)]. 

4. Upon application, to permit the withdrawal 
from listing and registration of a security on terms 
imposed by the Commission for the protection of 
investors [Sec. 12(d)]. 

5. Upon application, to permit a national securi¬ 
ties exchange to continue unlisted trading privi¬ 
leges to which a security had been admitted on such 
exchange prior to March 1, 1934, if neces^ry or 
appropriate in the public interest [Sec. 12(b)]. 


6. By order, to postpone the effective jdate of 
registration 15 days under Section 15(b) pending 
final determination whether r^istration ^all be 
denied. 
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7. By order, to cancel the application for regis¬ 
tration or registration of a broker or dealer 'vs^hen 
the Commission finds such broker or dealer is out 
of business [Sec. 15(b)]. 

8. To subject to examination books and records 
of issues ‘‘as the Commission may deem necessary 
or appropriate in the public interest or for the pro¬ 
tection of investors” [Sec. 17(a)]. 

9. To make public disclosure of confidential in¬ 
formation contained in an application for registra¬ 
tion or other document vrhen the Commission finds 
such disclosure is in the public interest [Sec. 
24(b)]. 

It is inconceivable that Congress intended to restrict 
the right to judicial review to persons aggrieved by orders 
entered pursuant to judicial acts enumerated in the first 
group of examples from the Act. Such a construction 
would lead to bizarre results. Thus, for example, an 
order revoking the registration or application of an over- 
the-counter broker or dealer under Section 15(b) would 
be reviewable under Section 25, but an order cancelling 
such registration or application because the Commission 
finds that the broker or dealer is no longer in business, 
or an order permitting the withdrawal of such r^stration 
on onerous terms imposed by the Commission, would not 
be reviewable simply because Congress omitted the words 
notice and hearing from that portion of the Act. 

The distinction made by Congress between these two 
tyi)es of quasi-judicial action must have been based solely 
on considerations of orderly administrative procedure. 
Where the Commission could not have adequate knowl¬ 
edge of the facts upon which it would be required to act, 
a hearing was prescribed, and in those cases where it was 
presumed that the Commission would have available suf¬ 
ficient factual information, it was left to their discretion 
whether or not a i hearing should be held [see, for example, 
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Sec. 24(b)]. It is manifest from the careful division of 
the Commission's authority into quasi-legislative power 
and quasi-judicial power, that Congress intended uniform 
treatment to be accorded all who were aggrieved by <j[uasi- 
judicial orders of the Commission in proceedings i|inder 
the Act. There can be no question that Section i4(b) 
deals with the quasi-judicial rather than the quasi-legisla¬ 
tive power of the Commission for it deals with the power 
of the Commission to determine rights of individuals| 

POINT n. 

I 

The construction urged by petitioner has beejn the 
interpretation accepted by the Commission since 1934 
and has been impliedly affirmed by Congress itself. 

In August of 1934 the Commission adopted Rul| UB2 
and amended it to its present form in May, 1935. | This 
rule provides that the Commission will not make public 
disclosure of confidential information contained in regis¬ 
tration applications, if the applicant informs the Commis¬ 
sion of its intention to seek ‘^judicial review^^ of the Com¬ 
mission’s disposition of its objections. When a petition 
for rc'oiew’^ is filed, the Commission cannot make public 
disclosure of such information until sixty days afteil* ^‘final 
disposition adverse to the person, of the judicial proceed¬ 


ing. 
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Obviously, in adopting Rule UB2, the Commission inter¬ 
preted Section 25(a) to provide for judicial review j)f their 
determination pursuant to Section 24(b) since th^ appel¬ 
late procedure outlined in Section 25 is initiate^ by a 
petition for review. It is a well known principle of statu¬ 
tory construction that the settled interpretation oi an ad¬ 
ministrative body is of great weight in aiding a court to 
ascertain the legislative intent. In Brewster v. Gage, 280 
U. S. 327, the court was urged to adopt a construction of 
a tax statute based on administrative interpretations 
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and regulations of the Treasury Department. The court 
stated at page 336: 

‘•These regulations were prepared by the depart¬ 
ment charged with the duty of enforcing the Acts. 
The rule so established is reasonable and does no 
violence to the letter or spirit of the provisions con¬ 
strued. A reversal of that constrnction tooiUd he 
likely to produce inconvenience and remit in in¬ 
equality, It is the settled rule that the practical 
interpretation of an anihiyuons or doubtful statute 
that has been acted upon by officials charged xoith 
its administration uAll not be disturbed except for 
weighty rea^^ons/^ (Italics ours.) 

See also Logan v. Dar^is, 233 IT. S. 613, 627. 

Moreover, Congress itself has placed the stamp of ap¬ 
proval on the Commission's intei-pretation of the statute. 
By an Act of May 26, 1936, Congress amended Sections 
12,15,17,18, 20, 21, 23 and 32. (The amendments api)ear 
in bold-face type in the copy of the Act appended to the 
respondent’s brief.) At that time, as at the present time, 
Rule UB2 was in full force and effect, and Congress was 
well aware of the administrative construction of Sections 
24(b) and 25(a). Apparently Congress was satisfied that 
Rule UB2 was an accurate interpretation of its legislative 
intent for it did not amend either Section 24(a) or Section 
25 to conform to the present contention of the Commission. 
It has been held that a presumption arises from the failure 
of Congress to amend a statutory provision which has been 
the subject of administrative interpretation; that the ad¬ 
ministrative interpretation effectuates the legislative in¬ 
tent, especially where the legislature has amended many 
other sections of the act. Cf. Helvering v. Watts, 296 U. S. 
387; Pfaff v. Bender, 38 F. (2d) 642, 648, affd 38 F. (2d) 
649, 282 U. S. 127. 

Thus the complete answer to the Commission’s argu¬ 
ment that it cknnot confer jurisdiction upon this court 
by estoppel < Respondent’s Brief, p. 44) is that jurisdiction 
bas already been conferred on this court by statute, and 
that the Commission itself has so construed the Act. 


POINT III. 


Petitioner's construction of the Act must be adopted 
in order to save the constitutionality of Section 24 (b). 

Section 24(b) authorizes the Commission to make pub¬ 
lic disclosure of confidential information without grafting 
applicants an opportunity to be heard in support of | their 
objections. Now, the respondent asserts that not efen a 
right to judicial review of such decisions of the Commis¬ 
sion exists. If this contention is sound, the petitioner 
would be denied its constitutional right to be heard l^fore 
being deprived of valuable property. Public disclosure 
of confidential statistics and information to competitors 
would result in irreparable injui-y to the petitioner. Such 
a denial of petitioner's right to a hearing before a jiidicial 
tribunal is a direct violation of the due process clause of 
the Fifth Amendment to the Constitution. Chicago, Mil- 
waukee d St. Pcml Ry. v. Minnesota, 134 U. S. 41a; Ng. 
Fung Ho v. White, 259 U. S. 276. 

Respondent concedes in effect that petitioner is entitled 
to judicial review (Respondent’s Brief, pp. 42-43|), but 
asserts that the existence of recourse to courts of equity 
saves the constitutionality of the statute. A remedy lj)y way 
of injunctive relief would be totally inadequate if relspond- 
ent’s constmction of the Act is sound, for any injijinctive 
relief must of necessity follow publication of the ir^forma- 
tion. Nothing in the Act and the rules and regujlations 
adopted by the Commission, other than Rule UI^, pre¬ 
vents the Commission from publishing confidential infor¬ 
mation as soon as publication is found to be in the public 
interest. Nothing prevents them from rescinding Rule 
UB2 and publishing the information during the pudency 
of this action. Petitioner could not seek injunctivje relief 
simultaneously with the filing of an application foir regis¬ 
tration. At that time,no injury would be threatened. 
Thereafter, the Act prescribes no waiting period .ll)etween 
the determination of the Commission that publication is 
in the public interest and actual publication. | 
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Respondent cites Louisville d N, Ry. Co, v. Garrett, 231 
U. S. 298, Wadley Southern Raikcay Co, Y. Georgia, 235 
U. S. 651, Plymouth Coal Co, v. Pemisylvania, 232 U. S. 
531, United States v. Chicago, M,, St, P, d P, B, Co,, 282 
XJ. S. 311, as authority for the proposition that courts of 
equity under their general jurisdictional powers are al¬ 
ways open to one who contends that administrative bodies 
exceed constitutional or statutory powers. In all those 
cases final administrative action was of such a nature that 
a subsequent injunction could cure unauthorized or uncon¬ 
stitutional action. In Louisville d Nashville Ry, Co, v. 
Garrett, plaintiff sought to enjoin orders of a rail¬ 

way commission fixing freight rates. In Wadley Southom 
By, Co, V. Georgia, supra, the Supreme Court upheld the 
imposition of a fine against a railway which had violated 
a railwav commission order directing it to cease its dis- 
crimination. By way of dictum, the court indicated that 
the defendant should have sought injunctive relief against 
the order of the administrative body. In Plymouth Coal 
Co, V. Pennsylvania, supra, in answer to an objection that 
a statute delegating to an administrative body the duty 
of determining the width of barrier pillars to be main¬ 
tained between coal mines contained no provisions for 
judicial review, the court pointed out that under the very 
provisions of that act, judicial enforcement of the admin¬ 
istrative order was contemplated and thus in such a pro¬ 
ceeding the defendant could urge the invalidity of adminis¬ 
trative action. Such procedure is not contemplated under 
Section 24 or Section 25 of the Act and the inapplicability 
of this case is clear. In United States v. Chicago, Mil- 
waukee d St, Paul Ry, Co,, supra, the Interstate Com¬ 
merce Commission under that statute had attached certain 
conditions to the approval of the issuance of securities and 
petitioner there sought a judicial review of that order. 

In all of those cases administrative action could be coi^ 
rected by subsequent injunctive relief. The continuation 
of a condition created by the administrative body, al- 
thou^ perhaps onerous, did not cause irreparable injury. 
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In the case at bar, final administrative action leading to 
the publication of confidential information would cause an 
irreparable injury which no subsequent judicial correction 
could cure. 

The alternative to injunctive relief suggested bjr re¬ 
spondent (Respondent's Brief, pp. 12-13) is equallV in¬ 
valid. The Commission suggests that petitioner could 
have refused to file the required information and | then 
opx)osed a mandamus action brought by the Commission 
under Section 21(f) of the Act or defended a proceMing 
to withdraw or suspend the registration of the sec|urity 
under Section 19a (2). If the Commission had pre\failed 
over the petitioner, it is claimed petitioner could then 
have sought equitable relief on the ground that the re¬ 
quirements of compliance were in excess of constitutional 
authority. Respondent neglected to point out that an ad¬ 
verse decision on the merits, a decision that disclosure 
would be in the public interest, would subject petitioner 
to a maximum fine of $10,000 and a maximum (^f two 
years' imprisonment for its officers and directors, under 
Section 32(a) of the Act, as well as the forfeiture ot $100 
for every day during which it failed to furnish such in¬ 
formation to the Commission. If, in order to obtain 
judicial review, a litigant must subject himself ti such 
jeopardy, the right to review is rendered nugatory and 
a statute providing no other mode for the review of ad¬ 
ministrative rulings would be unconstitutional. [ 

In Ex Parte Young, 209 U. S. 123, Mr. Justice P^ckham 
stated at page 147: 

^Tt may therefore be said that when the penalties 
for disob^ence are by fines so enormous ^nd im¬ 
prisonment so severe as to intimidate the c(j>mpany 
and its officers from resorting to the courtsj to test 
the validity of the legislation, the result is tne same 
as if the law in terms prohibited the company from 
seeking judicial construction of laws which deeply 
affect its rights.’^ | 
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Petitioner does not, however, contend that Section '24 
of the Act is unconstitutional as written. It merely rests 
on the well settled principle of statutory construction that 

« ♦ ♦ * if a statute be reasonably susceptible of two 
interpretations, one of which would render it uncon¬ 
stitutional and the other valid, it is the duty of the 
courts to adopt that construction which will uphold 
its validity; there being a strong presumption that 
the law-making body has intended to act within, and 
not in excess of, its constitutional authority.” 

Plymduth Coal Co. v. Pennsylvania^ 232 U. S. 
532, 546. 

See also: 

Knights Templars’ Indemnity Co. v. Jarman, 187 
U. S. 197, 205. 

It is submitted that the court should construe Section 
25(a) to permit judicial review of the order entered under 
Section 24(b) in accordance with the terms of Kule UB2 
in order to sustain the constitutionality of Section 24(b) 
of the Act. 

POINT IV. 

The order of the Commission is reviewable nnder 
Section 25(a) of the Act whether or not the Commis¬ 
sion need hold a hearing when a hearing has in fact 
been held. 

Respondent asserts (Respondent’s Brief, p. 29) that 
when an administrative body need hold hearings only 
when it ^^deems it advisable” its action is not reviewable. 
In Pmnsylvanm Railroad Co. v. United States, 40 F. (2d) 
921, the court held that the test was not whether or not 
a hearing was required but whether or not a hearing had 
in fact been held. Section 18 of the Transportation Act 
of 1920, which amended Section 1 of the Interstate Com- 
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merce Act, prohibited railroads from adding to or aban¬ 
doning railroad facilities without obtaining the approval 
of the Interstate Commerce Commission in the form of a 
certificate of public convenience and necessity. The Act 
left it to the discretion of the Commission to promulgate 
rules providing for hearings. Other sections of th4 Act 
provided that the Commission could take action only Hafter 
hearing.’^ The Circuit Court of Appeals held thajb the 
exercise of discretion by the Commission was subj^t to 
judicial review and scrutinized the findings of the 
mission to see whether they supi)orted its order. The 
stated at page 923: 


Com- 

teourt 


a «■ 


* This discretionary power, resulting in 
nation-wide transportation control, was vested in 
the Commission because of its peculiar function and 
extensive knowledge in respect to matters of inter¬ 
state transportation and there is little in the stat¬ 
ute to indicate, or to limit, the manner in which 
the Commission should exercise this discretion. 
Whether it should do so only after a heaHug is not 
a question pertinent to the present case beoause a 
hearing was in fact held. The mam ques^n is 
whether at the hearing the Commission ha4 com¬ 
petent evidence on which it could base its finding 
of public convenience and necessity/’ (Italics ^urs.) 

In United States v. Chicago, Milwaukee, St. Paul & 
Pacific Ruilroad Co., 282 U. S. 311, the court helji that 
an order of the Interstate Commerce Commission was re- 
viewable, despite the fact that hearings were to be held 

onlv in the discretion of the Commission. 

*' I . 

Moreover, the ailment that it is in the absolute ^scre- 

tion of the Commission under Section 24(b) to determine 
whether or not disclosure of information is in the I public 
interest, is not supported by authority. 

In Interstate Commerce Commission v. Northern Pacific 
Railroad Co., 21^ U. S. 538, the court reviewed an admin¬ 
istrative order under a statute which provided tljiat the 
Commission could establish through routes where fm the 
opinion of the Commission” no satisfactory route Existed. 
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In Penmylvania Railroad Co. v. United States, supra, the 
court reviewed an administrative ruling based on the Com¬ 
mission's conception of “public convenience and necessity/^ 
Thus it appears that the restrictions on judicial review 
which respondent seeks to impose are neither supported 
by the policy of the Act nor the construction of analogous 
statutes. 


CONCLUSION. 

Wherefore, it is respectfully submitted that the 
motion for an order requiring the Commission to file 
a transcript of the record, should be granted, and the 
motion to dismiss the petition for review should be 
denied. 

Respectfully submitted, 

PHIL D. MORELOCK 
WEIL, GOTSHAL & MANGES, 
Attorneys for Petitioner, 

Bulova Watch Company. 

Frank L. Weil, 

James H. Mathias, 

of Counsel. 




EXHTOIT 


UNITED STATES OF AMERICA I 

Before Securities and Exchange Commission 

At a regular session of the Securities and 
Exchange Commission, held at its office 
in the City of Washington, D. C., cn the 
14th day of September, 1936. 


In the Matter 


IBulova Watch Company, Inc. 


File No. 1-457 
Finding ;ind 
Direction upon 
Objection to. 
Public Disclosure 
of Material Filed 
with Comhijission. 


This matter coming on to be h^rd upon the obfetion 
of Bulova Watch Company, Inc., to public disclo^re of 
information contained in Item 36 of its application filed 
with the Commission on April 22, 1935, for registration 
of certain of its securities oh the New York Stock Ex- 

I 

change and the New York Curb Exchange, and th^ Com¬ 
mission having heard such objections and havmi duly 
considered the matter and being fully advised m the 
premises; 

It is hereby determined that the disclosure of such 
information is in the public interest; and ! 


It is hereby directed that subject to the provisions of 
Rule UB2 such information be made available to the 
public. 

BY THE COMMISSION, 

(Signed) Francis P. Brasso-r, 

Secretary. 
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EXHIBIT 

i September 22, 1936. 

Francis P. Brassor, Secretary, 

Securities and Exchange Commission, 

Washington, D. C. 


Re: File No. 1-457 


Dear Sir: 

We are in receipt of the Commission’s finding and de¬ 
termination to make available to the public, subject to the 
provisions of Rule TjB2, the information contained in item 
36 of our application filed with the Commission on April 
22, 1935. 

This Company intends in good faith to seek a judicial 
review of said finding and determination pursuant to 
Section 25(a) of the Securities Exchange Act of 1934. 
Acknowledgment of this communication will be appre¬ 
ciated. 

Very truly yours, 

i BULOVA WATCH COMPANY, 

blurry D. Henshel, 
Secretary. 


HD Henshel 
SL 
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Rule UB2. j 

XON-MSCLOSURE OF INFORMATION FILED WITH THE boM- 
MissiON AND WITH AN EXCHANGE. Any person filina any 
application, report, or document under the Act may make 
\\Titten objection to the public disclosure of any informa¬ 
tion contained therein in accordance with the proc^ure 
set forth below: 

(a) The person shall omit from the application, report 

or document, when it is filed, the portion thereof which it 
desires to keep undisclosed (hereinafter called the Con¬ 
fidential Portion). In lieu thereof, it shall indicate at the 
appropriate place in the application, report, or document 
that the Confidential Portion has been so omitted an<^ filed 
separately with the Commission. | 

(b) The person shall file with the copies of the ajiplica- 
tion, report, or document filed with the Commission: 

(1) as many copies of the Confidential Pc(rtion, 
each clearly marked ‘‘Confidential,” as theife are 
copies of the application, report, or document filed 
with the Commission and with each exchange. | Each 
copy shall contain the complete text of the item 
and, notwithstanding that the Confidential Pprtion 
does not constitute the whole of the answer, the 
entire answer thereto; except that in case the Con¬ 
fidential Portion is part of a financial statement or 
schedule, only the particular financial statement or 
schedule need be included. All copies of thb Con¬ 
fidential Portion shall be in the same form jas the 
remainder of the application, report, or document; 

(2) an application making objection to t^ dis¬ 
closure of the Confidential Portion. Such applica- 


IS 


tion shall be on a sheet or sheets separate from the 
Confidential Portion, and shall contain: (i) an 
identification of the portion of the application, re¬ 
port, or document which has been omitted; (ii) a 
statement of the grounds of objection; (iii) either 
a consent that the Commission shall determine the 
question of public disclosure upon the basis of the 
application and without a hearing, or a request for 
a hearing on the question of public disclosure, if 
that is desired; (iv) the name of each exchange 
with which the application, report or document is 
filed. 

The copies of the Confidential Portion and the applica¬ 
tion filed in accordance with this paragraph (b) shall be 
enclosed in a separate envelope marked ‘‘Confidential’’ 
and addressed to The Chairman, Securities and Exchange 
Commission, Washington, D. C. 

(c) Pending the determination by the Commission as to 
the objection filed in accordance Tidth paragraph (b), the 
Confidential Portion will be kept undisclosed. 

(d) If the Commission determines that the objection 

shall be sustained, a notation to that effect will be made 

at the appropriate place in the application, report, or 

document. 

% 

(e) Prior to any determination overruling the objec- 
tkm, if a hearing shall have been requested, notice of the 
time and place of such hearing will be given, by registered 
mail, to the person or his agent for service. 

(f) If after such hearing the Commission determines 
that the objection shall be sustained, a notation to that 
effect will be 'made at the appropriate place in the appli¬ 
cation, report, or document. 
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(g) If such hearing either (i) shall not have beer, re¬ 
quested, or (ii) if requested, shall have been held, and the 
Commission shall have determined that disclosure of the 
Confidential Portion is in the public interest, a finding 
and determination to that effect will be entered and notice 
of the finding and determination wull be sent by registered 
mail to the person or his agent for service. 

I 

i 

(h) If such finding and determination are made Jvsfith 
respect to the Confidential Portion of an applicatiorj, re¬ 
port, or document filed pursuant to Section 12 (10,771 
et seq.) or 13 (10,802 et seq.) of the Act, the registration 
of the securities with respect to w’hich the application, 
report, or document was filed may be withdrawn at any 
time within fifteen days of the dispatch of notice by regis¬ 
tered mail of such finding and determination. Such with¬ 
drawal shall be effected as follows: 


(1) The issuer shall file with the Commission 

a written notification of withdrawal. | 

(2) Upon receipt of such notification, the jcom- 
mission will send confirmed telegraphic notice 
thereof to each exchange on w’hich the securities 
are rostered. 

(3) The registration shall continue in effect 
until, and shall terminate on, the close of business 
of the tenth day after the dispatch of such] tele¬ 
graphic notice to the exchange by the Commission. 

(4) All applications, reports, or documents filed 

in connection with the registration shall be retained 
by the Commission and the exchange on whichj filed, 
and shall be plainly marked: ‘‘Registration|with¬ 
drawn as of.(dkte of 

termination of registration),” except that all copies 
of the Confidential Portion will be returned ix> the 
issuer. 
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(i) The Confidential Portion shall be made available 
to the public at the time and according to the conditions 
specified below: 

(1) Upon the lapse of fifteen days after the dis¬ 
patch of notice by registered mail of the finding 
and determination of the Commission described in 
paragraph (g), if prior to the lapse of such fifteen 
days the person shall not have filed a written state¬ 
ment that he intends in good faith to seek judicial 
review of the finding and determination; 

(2) Upon the lapse of sixty days after the dis¬ 
patch of notice by registered mail of the finding 
and determination of the Commission, if the state¬ 
ment described in subparagraph (1) immediately 
above shall have been filed and if a petition for 
review shall not have been filed within such sixty 
days; or 

(3) If such petition for review shall have been 
filed within such sixty days, upon final disposition, 
adverse to the person, of the judicial proceedings. 

(j) If the Confidential Portion is made available to the 
public, one copy thereof shall be attached to each copy of 
the application, report, or document filed with the Com¬ 
mission and with each exchange. 
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In the United States Court of Appeials 
for the District of Columbia 

No. 6776 

Ameeican Sumatra Tobacxdo CoRPORATioNj 

PETITIONER ! 

V. \ 

Securities and Exchange Commission, respondent 

No. 6794 

General Muxs, Inc., petitioner 

V. 

Securities and Exchange Commission, respo 

No. 6815 

Tim International Nickel Company op Canada, 

Limited, petitioner 

V. 

Securities and Exchange Commission, REapoNDENT 



No. 6878 I 

I 

Bxtlova Watch Company, Inc., petitioneii 

V. 

Securities and Exchange Commission, respondent 

Oy RESPONDENTS MOTIONS TO DISMISS PETITIONS FOR 
REVIEW AND IN OPPOSITION TO PETITIONERS* MOTIONS 
FOR ORDERS REQUIRING RESPONDENT TO FILE TRAN¬ 
SCRIPTS OF RECORDS 


REPLY BRIEF FOR THE SECURITIES AHI) EXCHANGE 

COMMISSION 

STATEMENT 

This brief is submitted in reply to the four bijiefs 
filed in opposition to the motions of Responuent 
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Securities and Exchange Commission to dismiss 
the several petitions for review’’ which the Pe¬ 
titioners, purporting to act imder Section 25 (a) 
of the Securities Exchange Act of 1934, have filed 
in this Court.' Because of the confused scope of the 
arguments which Petitioners attempt to advance, 
the Respondent must again emphasize that the 
sole issue raised by the motions is the construc¬ 
tion of Section 25 (a) of the Act. Argument as to 
the interpretation or constitutionality of Section 
24 (b) and as to the relative convenience to the Pe¬ 
titioners of other avaOable remedies is beside the 

! 

point. Accordingly, this reply brief is limited to 
the only contentions of apparent materality ad¬ 
vanced by the Petitioners, which may be summar¬ 
ized as follows: 

1. The contention that refusal by the Commis¬ 
sion to award the privilege of confidential treatment 
imder Section 24 (b) of the Act constitutes an 

order” issuable only after notice and opportun¬ 
ity for hearing and hence is reviewable under Sec¬ 
tion 25 (a) of the Act. 

2. The contention that Rule TJB2 is an adminis¬ 
trative inteipretation of controlling weight in the 
constructioil of Section 25 (a) as conferring jur¬ 
isdiction on this Court to review determinations 
under Section 24 (b). 

3. The contention that, in the absence of provi¬ 
sion for review. Section 24 (b) would be unconsti¬ 
tutional and hence that Section 25 (a) should be 
interpreted to confer such a right to special review. 
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4. The contention that the special review pro¬ 
visions of Section 25 (a) relating to ^^an orc^er 
issued by the Commission in a proceeding imd^r’^ 
the Act confer jurisdiction upon this Court to re¬ 
view the Commission’s judgment that the disclo¬ 
sure of the information for which Petitioners h^ve 
requested confidential treatment is in the public in¬ 
terest. 

I 

THE ARGUMENT THAT COMMISSION ACTION UNDER 

y I 

TION 24 (b) IN NOT GRANTING PARTIAL EXEMPTION 
FROM THE REGISTRATION REQUIREMENTS OF SECTION 
12 (b) MUST BE TAKEN ONLY BY ORDER AFTER HlfAR- 
ING AND IS THEREFORE RE\TEWABLE UNDER SECljlON 
25 (a) IS CONTRADICTED BY THE EXPLICIT LANGUAGE 
OF THE STATUTE j 

I 

Petitioners’ extensive argument that the Com¬ 
mission’s refusal, pursuant to Section 24 (b), to 
waive the general requirement for public disclos¬ 
ure of all information contained in applieat|Lons 
for the registration of securities imder Section 
12 (b) of the Act must be embodied in an order 
issued only after appropriate notice and opportu¬ 
nity for hearing is fiatly contradictory to the (jare- 
fuUy chosen language of Section 24 (b). The Stat¬ 
ute expressly permits Commission action other¬ 
wise than by order and authorizes, but does no b re¬ 
quire, the Commission ‘‘to hear objections in any 
such case where it deems it advisable.” No bind¬ 
ings of fact are called for. The Commission acts 
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solely upon ^‘its judgment” of the relative weight 
of ‘Hhe public interest.” That the permissive 
phraseology of this subsection was deliberately de¬ 
signed by Cbngress to preclude the application of 
the special review provisions of Section 25 (a) is 
obvious froih the legislative history of the Act as 
discussed on pp. 18-25 of the Respondent’s main 
brief. Therefore, it seems clear that Petitioners’ 
attempted interpretation of Section 24 (b) of the 
Act is rebutted by the language of the statute and, 
moreover, is immaterial to the interpretation of 
the special review provisions of Section 25 (a), the 
only section of the statute placed in issue by the 
motions to dismiss. 

II 

RULE UB2 DOES NOT CONSTITUTE AN ADMINISTRATIVE 
INTERPRETATION THAT COMMISSION ACTION UNDER 
SECTION 24 (b) IS REVIEWABLE UNDER SECTION 25 (a) 
AND IN ANY EVENT CANNOT AFFECT THE DECISION 
BY THIS CJOUKT AS TO THE EXISTENCE OF ITS JURIS¬ 
DICTION 

Petitioners argue that the Commission in Rule 
UB2 has itself construed Section 25 (a) to provide 
for a special appeal from its determinations under 
Section 24 (b), and that this Court should adhere 
to this asserted administrative interpretation. The 
sole basis for this argiunent is the fact that Rule 
TJB2 provides inter alia that public disclosure of 
information alleged to be entitled to confidential 
treatment, after adverse decision by the Commis- 
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sion, shall be stayed by the filing of a statement 
that the registrant intends to seek ‘‘judicial j*e- 
view’’, and shall be further stayed if a “petition 
for review” is in fact filed by the registrant. 

But the affidavit of John J. Burns, Esq., Gen¬ 
eral Counsel to the Securities and Exchange Cokn- 
mission when the Eule was promulgated (jre- 
printed as Appendix “A” hereof), shows that fhe 
reference to “review” and to the filing of a “peti¬ 
tion for review” constitutes no more than a recog¬ 
nition by the Commission that the meaning of Sec¬ 
tion 25 (a) is a question which “should be ulti¬ 
mately determined by the courts and not by the 
Commission.” In order to facilitate decision of 
the precise question now in issue—a question wl^ich 
would become moot if the so-called confidential in¬ 
formation were disclosed—and in order to avoid 
prejudice to any registrant desiring to contest | the 


point, the Commission provided that disclosur^ of 
the information for which confidential treatnjient 
had been sought should be delayed until such ai ju¬ 
dicial determination should be obtained. Accj>rd- 
ingly, Eule UB2 provides that public disclosure 
of the so-called confidential information shal| be 
withheld for fifteen days after notice to the reg¬ 
istrant of the Commission's judgment that disclo¬ 
sure is in the public interest; but that if the reg¬ 
istrant within this period files notice of intention 
to seek judicial review of the Commission’s action 
this period of abeyance shall be extended to sixty 
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days; and that if a petition for review is actually^ 
filed within sixty days disclosure shall be withheld 
until final disposition of such judicial proceedings 
adverse to the registrant. Rule UB2 is thus de¬ 
signed to protect such right of resort to a court of 
equity as may be available, as well as the right of 
registrants to litigate the question of reviewability 
imder Section 25 (a). Rather than constituting an 
administrative interpretation of Section 25 (a), 
Rule UB2, on the contrary, represents an express 
attempt by the Commission to avoid foreclosing 
judicial interpretation of this special review pro¬ 
vision of the Act. 

Moreover, if this Court finds, as Respondent con¬ 
tends, that Section 25 (a) is inapplicable to deter¬ 
minations under Section 24 (b), the Commission, 
pursuant to this expressed policy of safeguarding 
the right of registrants to contest the validity of its 
action in refusing the privilege of confidential 
treatment, agrees that disclosure to the public of 
the so-called confidential information filed by the 
Petitioners will be further delayed until they have 
had a reasonable opportimity to pursue such other 
remedies, judicial or administrative, as may be 
available. 

Lastly, it should be noted that Petitioners assert 
an administrative interpretation of a special re¬ 
view provision of the Act. But Section 25 (a) of 
the Act is not administered by the Commission^ 
It relates exclusively to the jurisdiction of circuit 
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courts of appeal and of this Court and as such can 
be no concern of the Commission as an administra¬ 
tive body. It cannot be presumed, as it is by P(^ti- 
tioners, that the Commission in promulgating Rule 
TJB2 intended thus to exceed its administrat|ive 


powers and to encroach upon a domain committed 
solely to the courts. 

But even if Rule UB2 were to be regarded ad an 


administrative construction, any argument that the 
Commission by rule, regulation, or interpretalfion 
could extend the jurisdiction of this Court as ex¬ 
pressly provided by statute is, of course, wholly un¬ 
tenable. Merritt v. Cameron, 137 U. S. 542, illus¬ 
trates the limitations inherent in the canon of stat¬ 
utory construction urged by the petitioners. I'hat 
case involved the question of whether a notice of 
appeal from a decision of a collector of customs had 
been filed within the statutory period (^‘ten days 
after the ascertainment and liquidation of! the 


duties by the proper ofiScers of the custom^’’). 
Rulings of the Treasury Department of nine years’ 
duration and in effect when the transactions; oc¬ 
curred which gave rise to this action to recoveir an 
overpayment of customs duties, provided that pro¬ 
test might be made within ten days from the last 
withdrawal from warehouse of merchandise 'cov¬ 
ered by a bond. Relying on these rulings, the; im¬ 
porter filed a notice of appeal within ten days ifter 
the final withdrawal of the bonded merchandise. 
The collector of customs thereafter contended that 
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the notice of appeal had not been filed within the 
statutory period. The court, in sustaining the de¬ 
fense, declared through jMr. Justice Lamar (p. 
551-2): 

In arriving at this conclusion we are not 
immindful of the fact that the defendants in 
error inade their protest in accordance with 
the relations of the Treasury Department 
in force at that time. A regulation of a de¬ 
partment, however, cannot repeal a statute; 
neither is a construction of a statute by a 
department charged with its execution to be 
held conclusive and binding upon the courts 
of the country, unless such construction has 
been continuously in force for a long time. 
The eases cited go to that extent and no 
further. In regard to the law under con¬ 
sideration the construction of it by the 
Treasury Department has not been imif orm. 
The construction contended for by defend¬ 
ants in error first arose in 1876 and lasted 
only until 1885, since which time the con¬ 
struction has been the same as in this de¬ 
cision. There is no such long and uninter¬ 
rupted acquiescence in a regulation of a de¬ 
partment, or departmental construction of a 
statute, as will bring the case within the rule 
announced at an early day in this court, and 
followed in very many cases, to wit, that in 
case of a doubtful and ambiguous law the 
contemporaneous construction of those who 
have been called upon to carry it into effect 
is entitled to great respect, and should not 
be disregarded without the most cogent and 
persuasive reasons. 


Cf. United States v. Stcmdard Brewery, In6., 
251 TJ. S. 210. Koshland v. Helvering, 298 tJ. 
441. If a provision for timely notice of appeal cajn- 
not be enlarged by administrative rules, a fortiori,, 
the jurisdiction of an appellate court may not jbe 
extended by any such action. Accordingly, tke 
cases cited by Petitioners for the proposition tljat 
in doubtful cases administrative interpretations |of 


long continued standing unaltered by subsequent 
statutory amendments should be followed, ^re 
wholly inapplicable. Cf. Louisville and Nashville 
Ry. Co. V. United States, 282 U. S. 740, United 
States V. Missouri Pacific R. Co., 278 TJ. S. 269,279- 
80. Swift <Sk Company v. United States, 105 U. S. 
691. Studebaker v. Perry, 184 TJ. S. 258. United 
States V. Graham, 110 TJ. S. 219. 

Ill 

SECTION 24 (b) OF THE ACT SINCE IT CREATES ONLY A 
DISCRETIONARY POWER TO EXEMPT FROM A STATUTE 
OF GENERAL APPLICATION COULD NOT BE RENDERED 
UNCONSTITUTIONAL BY THE ABSENCE OF PROVIS][ON 
FOR SPECIAL REVIEW BY AN APPELLATE COURT | 

It is obvious from the ‘‘negative order” c^ses 
{Procter d Gamble Co. v. United States, 225 UL S. 
282; Hooker v. Knapp, 225 TJ. S. 302; Lehigh Vat- 
ley R. Co. v. United States, 243 TJ. S. 412), as ^Irell 
as from the Supreme Court’s interpretation of Sec¬ 
tion 20a of the Transportation Act, 1920 {The Chi¬ 
cago Junction Case, 264 TJ. S. 258, 265, fn. |o), 
that not aU administrative action need be the sub- 
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ject of special judicial review in order for the stat¬ 
ute authorizing such administrative action to be 
held constitutional (c/. Third Avenue Railway Co. 
V. Securities and Exchange Commission, 85 F. (2d) 
914 (C. C. A. 2d 1936); Jones v. Securities and 
Exchange Commission, 79 F. (2d) 617 (C. C. A. 
2d 1935), cert. den. 297 U. S. 705). Sufficient for 
the purposes of constitutionality that a ready rem¬ 
edy in equity either by restraining order or in¬ 
junction always awaits any registrant aggrieved 
by arbitrary or capricious action, or unconstitu¬ 
tional or unlawful excesses of its authority by the 
Commission in the administration of Section 24 (b) 
or any other section of the Act. Ex parte Young, 
209 U. S. 123. 

Petitioners’ asserted inability to seek equitable 
relief in the event that this Court dismisses the 
petitions could arise not from the Act or from the 
rules thereunder but solely from their failure to 
withdraw their applications for registration as 
permitted by Rule TJB2. Furthermore, the Peti¬ 
tioners were at liberty to have filed their applica¬ 
tions for registration without including the so- 
called confidential information, thus forcing the 
Commission to institute formal proceedings under 
Section 19 (a) (2). 

However, the Commission’s agreement to afford 
the Petitiohers a reasonable period of time in which 
to seek relief in equity or to withdraw their appli¬ 
cations for registration in the event that Section 
25 (a) is held inapplicable to determinations under 
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Section 24 (b) nullifies any contention of ina<le- 
quacy of other remedies. 

Petitioners’ argument that refusal to incli^de 
in their applications for registration the infj3r- 
mation here in controversy would have resuli:ed 
in criminal or penal liability precluding adequate 
relief in equity overlooks the fact that no such lia¬ 
bility can exist under Section 32 (a) of the ^ct 
because of the filing of an incomplete application 
for registration. Moreover, criminal liability for 
violations of rules and regulations exists uuder 
Section 32 (a) only if ‘‘the observance” thereof 
“is required” by the Act. Obviously petitioi|iers 
were not required to file applications for registra¬ 
tion and, under the terms of Rule UB2, such ap¬ 
plications could freely have been withdrawn u^on 
the adverse determination of the Commission km- 
der Section 24 (b). The $100 per day forfeijure 
provided for by Section 32 (b) is applicable inly 
in respect of violations of Section 15 (b) of the 
Act, not involved in this controversy. It is, there¬ 
fore, clear that Respondents may seek relief in 
equity without risk of liability. 

Furthermore, any argument as to the interlpre- 
tation of Section 25 (a) predicated upon the sug¬ 
gested imconstitutionality of section 24 (b) iql the 
absence of provision for special review of deci¬ 
sions thereunder, must assume that the generajl re¬ 
quirement of section 12 of the Act for the $Iing 
of information as a matter of public record wjould 
itself be invalid unless provision exists foi^ the 
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granting of exceptions by the Commission and im- 
less the refusal of such an exception is subject to 
appellate judicial review. Assuming, as petitioners 
must for the purpose of this motion, that Congress 
may validly require the filing of such information, 
it is clear that publication might be required uni¬ 
versally and without exception. Thus, a general 
requirement for public disclosure of the same 
character of information when filed in tax returns 
has been sustained by the Supreme Court in Flint 
V. Stone Tracy Co., 220 U. S. 107. In Hubbard v. 
Mellon, 5 F. (2d) 764 (App. D. C., 1925) this 
Court, in considering the validity of a similar re¬ 
quirement in connection with income tax returns, 
said (p. 766): 

We are of the opinion that, where Con¬ 
gress has the power to require the divulg¬ 
ing of private information to the officers of 
the government for a lawful purpose, it has 
authority, for the due and proper accom¬ 
plishment of such purpose, to require the 
giving of publicity to the information thus 
secured. 

It might be further noted that the statute imder 
consideration in the Flint case (36 Stat. 116) pro¬ 
vided that the tax returns of corporations should 
set forth, among other things, the amounts of gross 
income and ordinary and necessary expenses paid 
out of earnings in the maintenance and operation 
of the corporation’s affairs, stating separately 
charges such as rentals, franchise payments, de- 
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preciation, etc.—information quite comparable to 
that with which we are concerned here. 

Therefore, since it is clearly competent for Con¬ 
gress to require generally and without exception 
disclosure of all the information of the charac^ter 
here involved, it follows that it can create such ex¬ 
emptions as it chooses and that the Commission 
may be authorized in its discretion to grant limited 
exceptions from this vahd requirement of general 
application without any provision being made for 
special review. Louisville & Nashville By. C 0 . v. 
Kentucky, 183 U. S. 503 (discussed on pp. 3^-38 
of Eespondent’s main brief). | 

IV 

SECTION 25 (a) OF THE ACT LIMITS REVIEW BY ^^HIS 
COURT TO ‘‘an order ISSUED BY THE COMMISSIok IN 
A PROCEEDING UNDER” THE ACT AND CANNOT APPLY 
TO THE FORMATION OF THE COMMISSION’S JTOG- 
MENT AS TO PUBLIC INTEREST UNDER SECTION 24 (b) 

The Petitioners rely upon cases involving orders 
of the Interstate Commerce Commission, including 
Interstate Commerce Commission v. Northern^ Par 
cifc By. Co., 216 U. S. 538; United States v.|(7fei- 
cago, Milwaukee, St. Paul Pacific B. Co.l 282 
U. S. 311; Pennsylvania B. Co. v. United Scales, 
40 F. (2d) 921 (W. D. Pa. 1930), as supporting the 
extension of Section 25 (a) for which they contend. 
But the administrative action reviewed bjj' the 
courts in these cases constituted either an unlawful 
excess of its authority or an affirmative impoktion 
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of obligations to which the carriers would not have 
been subject but for the order of the Interstate 
Commerce Commission. Thus the order involved 
in Interstate Commerce Commission v. Northern 
Pacific By, Co. required the establishment of 
through routes and joint rates. Moreover, the 
only question reviewed by the Court was whether 
the Commission had exceeded its powers in estab¬ 
lishing such through routes and joint rates where 
another ‘‘reasonable or satisfactory through route 
exists ”—u question of “jurisdictional fact” 
always subject to independent judicial determina¬ 
tion. Crowell V. Benson, 285 U. S. 22; Ohio Val¬ 
ley Water Col v. Ben Avon Borough, 253 TJ. S. 287. 
So also in United States v. Chicago, Milwaukee, St. 
Paul <& Pacific B. Co. the only issue was whether 
the Interstate Commerce Commission had attached 
an unconstitutional condition to an order approv¬ 
ing the issuance of securities under Section 20a of 
the Transportation Act, 1920. The Court did not 
review the Commission's order to the extent that 
it authorized the issuance of securities there in 
question, but merely nullified a eondition thereto 
which the Commission had no statutory or consti¬ 
tutional power to attach. Likewise Pennsylvania 
B. Co. V. United States involved the issuance of a 
certificate of public convenience and necessity for 
the extension of a railroad. Under Section 1 (19) 
of the Interstate Commerce Act (49 U. S. C. § 1 
(19)) such an order clearly “can be made only 
after hearing.” (See The Chicago Junction Case, 
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sup^'a, at p. 265 fn. 10.) It is thus apparent th^t 
the administrative action there reviewed was en¬ 
tirely dissimilar from the discretionary refusal pf 
this Commission under Section 24 (b) of the .Alct 
to accord the privilege of non-disclosure as an ffi- 
ception from the general requirements of Section 
12 (b), otherwise of imiversal application. 

Furthermore, and of even greater importanpe^ 
is the fact that all the cases relied on by Petition¬ 
ers rest upon Section 24 (28) of the Judicial Cojde 
(28 U. S. C. § 41 (28)), which accords to the djis- 
trict courts general jurisdiction of all suits brought 
‘‘to enjoin, set aside, annul or suspend in whole or 
in part any order of the Interstate Commerce Cc>m- 
mission.’’ The plenary jurisdiction so granted is 
substantially coterminous with the general reme¬ 
dial jurisdiction of any court of equity to en¬ 
join administrative action exceeding constitutiofaal 
or statutory powers. Cf, Louisville & N. By. to. 
V. Garrett, 231 U. S. 298; Wadley Southern Rail¬ 
way Company v. Georgia, 235 U. S. 651; Plymo\uth 
Coal Company v. Pennsylvania, 232 U. S. 531. See 
also United States v. Chicago, Milwaukee, SL 
Paul <& Pacific R, Co., supra. Section 24 (28) of 
the Judicial Code is clearly so much broader in 
scope than the limited jurisdiction, essentially ap¬ 
pellate in nature, conferred on this Court by tSec- 
tion 25 (a) that Petitioners cannot seek to broaden 
this latter jurisdiction by analogy to Interstate 
Commerce Commission cases. On the other h^d, 
those situations in which the courts, acting mjider 
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the extensive jurisdiction conferred by Section 24 
of the Judicial Code, have refused to review Inter¬ 
state Commerce Commission orders analogous to 
action under Section 24 (b) of the Act, should 
control consideration of Section 25 (a). Thus, Bal¬ 
timore <& Ohio R. Co, V. Lambert Run Coal Co., 
267 Fed. 776 (C. C. A. 4th 1920), decree modified 
and afi&rmed on jurisdictional grounds, 258 TJ. S. 
377; Hooker v. Knapp, supra; Lehigh Valley 
R. Co. V. United States, supra, and Proctor <& 
Gamble Co. v. United States, supra; see The Chi¬ 
cago Junction Case, supra, at p. 265 fn. 10; see 
United States v. Chicago, Milwaukee, St. Paul <Sb 
Pacific R. Co., supra, remain squarely applicable 
to interpretation of the circumscribed provisions 
of Section 25 (a). 

Although special review statutes similar to Sec¬ 
tion 25 (a) have been before the courts but infre¬ 
quently, they have invariably refused to extend 
their jurisdiction beyond the express limitations of 
the statute. Section 9 (a) of the Securities Act of 
1933, as amended (15 U. S. C., Sec. 77 (i)),^ and 
Section 5 of the Federal Trade Commission Act (15 
TJ. S. C. § 45) have both been narrowly construed to 
confer jurisdiction only in the case of orders, the 
issuance of which is provided for in the statute, 

^ ‘‘Any person aggrieved by an order of the Commission 
may obtain a l^view of such order in the Circuit Court of 
Appeals * * * or in the Court of Appeals of the Dis¬ 
trict of Columbia * * The remainder of Section 
9 (a) of the Securities Act of 1933 is similar to Section 
25 (a) of the Securities Exchange Act. 
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and which conclusively determine a controversy 
between the parties thereto and the respective Com¬ 
missions {Jones V. Securities and Exchange Corn- 
mission, supra; Chamber of Commerce of Minne¬ 
apolis V. Federal Trade Commission, 280 Fed. 45 
(C. C. A. 8th, 1922) ; Third Avenue By, Co, v. Se¬ 
curities and Exchange Commission, supra). 

In the Jones case the petitioner sought revie\| of 
an order of this Commission which denied his ino- 
tion to withdraw a registration statement filed un¬ 
der Section 8 of the Securities Act of 1933. In the 
Chamber of Commerce of Minneapolis case the pe- 
tioner sought review of orders of the Federal Ti|ade 
Commission denying motions to dismiss the Com¬ 
mission’s complaint, and the proceeding then pend¬ 
ing against him under Section 5 of the Fec^eral 
Trade Commission Act (15 TJ. S. C. § 45). In ioth 
instances the Court held in effect that its jurimic- 
tion was limited to the review of orders expr<^ssly 
provided for in the statute, that is, ‘‘stop orders” 
issued pursuant to Section 8 of the Securities! Act, 
or “cease and desist” orders issued pursuailit to 
Section 5 of the Federal Trade Commission Act. 

Likewise the Second Circuit Court of Appeals in 
Third Avenue By, Co, v. Securities and Exch^ange 
Commission, supra, held that Section 25 (a) qf the 
Act conferred no jurisdiction upon it to review 
action of the Commission analogous to that \|^hich 
Petitioners now seek to appeal to this Court. The 
Third Avenue Eailway Company, having regis¬ 
tered its securities under the Securities Excljiange 
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Act of 1934, ^ed an ‘‘application’’ with the Com¬ 
mission seeking exemption from the Commission’s 
rules requirihg that financial statements contained 
in annual reports be certified by independent ac¬ 
countants. Thereafter, purporting to act under 
Section 25 (a), the registrant sought to invoke re¬ 
view of the Commission’s decision denying the 
“application.^’ The Court in a per curiam opinion 
held that no formal order reviewable under Sec¬ 
tion 25 (a) had been issued and that it was there¬ 
fore without jurisdiction to review the Commis¬ 
sion’s determination, saying on p. 915: 

This [Section 25 (a)] presupposes a pro¬ 
ceeding inter partes^ between the Commis¬ 
sion and the registrant. The letter of peti¬ 
tioner was merely a request to amend a rule 
of the Commission. It was not a proceed¬ 
ing within the meaning of 25a. If there 
were dieobedience in fling reports as re¬ 
quired under form 10-K and a proceeding 
instituted against the petitioner and an 
order entered against it, petitioner might 
then have a right to file a petition to review 
in this court. But such is not this instance. 

We are without jurisdiction to pass on the 
question presented and the petition is dis¬ 
missed. [Italics added.] 

The similarity between the Third Avenue Rail- 
wag case and the instant ease is striking. Here 
also Petitioners seek an exception from the gen¬ 
erally applicable requirements as to disclosure of 
the contents of applications for registration. And,, 
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as was the situation in the Third Avenue ’Railway 
Company case, the Commission is expressly not re¬ 
quired to hold hearings or to act by order in delay¬ 
ing the exception. j 

Eespondent therefore submits that under the 
applicable authorities Petitioners have not been 
aggrieved by ‘‘orders’^ issued ‘‘in a proceeding’’ 
and hence Section 25 (a) cannot confer jurisdic¬ 
tion upon this Court to review the exercise o:^ its 
discretion by the Commission under Section 24 |(b) 
of the Act. 

CONCLUSION 

The Respondent’s motions to dismiss the “ 
tions for review” should be granted. 

Respectfully submitted. 

Allen E. Thkoop, 

General Counskl, 
Thomas J. Lynch, 

Assistant General Counsel, 
Francis S. Walker, 

Attorneys for Respondent, 
Securities and Exchange Commission. 

Francis Thornton Greene, 

Herbert B. Cohn, 

Of Counsel. 
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In the United States Court of Appeals 
for the District of Columbia 


Nos. 6776, 6794, 6815, and 6878 
American ' Sumatra Tobacco Corporation, 

PETITIONER 

V. 

Securities and Exchange Commission, respondent 


General Mhjus, Inc., petitioner 

V. 

Securities and Exchange Commission, respondent 

The International Nickel Company of Canada, 

Limited, petitioner 

V, 

Securities and Exchange Commission, respondent 
Buloya Watch Company, Inc., petitioner 

V. 

Securities and Exchange Commission, respondent 


AFFIDAVIT IN REPLY TO PETITIONERS’ BRIEFS IN OPPO¬ 
SITION TO THE RESPONDENTS’ MOTIONS TO DISMISS 
PETITIONS FOR REVIEW 

John J. Bums, being duly sworn, deposes and 
says that: 

I was General Counsel to the Securities and Ex¬ 
change Commission from its organization on or 

( 20 ) 


21 


about July 1,1934, until February 4, 1937. I 'v^as 
charged with the duty of advising the Commis¬ 
sion on legal questions and I am familiar with and 
am acquainted with all action taken by the Com¬ 
mission with respect to the adoption of forms a|nd 
regulations pertaining to the registration of be- 
curities upon national securities exchanges during 
the time I held such office. j 

When applications for the permanent registra¬ 
tion of securities on national securities exchanges, 
pursuant to Section 12 (b) of the Securities tlx- 
change Act of 1934, w^ere &st required to be med- 
with the Securities and Exchange Commission in 
the spring of 1935 it came to my attention tjhat 
numerous registrants would endeavor to test in|the 
courts the right of the Commission to require! the 
public disclosure of certain financial and other in¬ 
formation as a part of such applications for reg¬ 
istration. At that time it was urged upon m^ by 
various persons connected with such registrants 
that such a test could be secured by a review by a 
circuit court of appeals or by this Court, pijpu- 
ant to Section 25 (a) of the Act, of determina1[ions 
of the Commission under Section 24 (b) thatl dis¬ 
closure of such information is in the public^ in¬ 
terest. 

It appeared to me at that time that those regis¬ 
trants who wished to contest the power of the (pom- 
mission to require specific information had an ade¬ 
quate remedy by filing their applications for the 
permanent registration of their securities wimout 
including therein the information as to which (|jonfi- 
dential treatment was desired, thus refusing to file 
such information, and by awaiting possible mto- 
damus proceedings pursuant to Section 21 (f) of 
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the Act to compel the filing of such information. 
It likewise was my opinion that such registrants 
had an alternative and an adequate remedy in 
omitting such information and thereafter contest¬ 
ing subsequent formal proceedings by the Com¬ 
mission pui*suant to Section 19 (a) (2) of the Act 
which are prerequisite to issuance of an order deny¬ 
ing or suspending the effectiveness of the registra¬ 
tion of a security upon a national securities ex¬ 
change until the regulations of the Commission 
were complied with by the registrant. Any order 
so entered and the regulations of the Commission 
upon the violation of which it might be based 
would, of course, be reviewable under Section 
25 (a) of the Act. Cf. Third Avenue Railroad 
Company v. Securities and Exchange Commission, 
■85 P. (2d) 914, C. C. A. 2d (1936). Despite this 
opinion and my further opinion that, granted the 
power of the Commission to require such informa¬ 
tion, the determination as to the public interest in 
disclosure of such information as defined in Sec¬ 
tion 24 (b) was one of pure discretion in the Com¬ 
mission, I recommended to the Commission the 
adoption of Rule UB2 which, although subse¬ 
quently amended by the Commission in certain par¬ 
ticulars not how material to the issues before this 
•Court, reads as follows: 

Non-disclosure of information filed with 
the Commission and with an exchange .— 
Any person filing any application, report, or 
document under the Act may make written 
objection to the public disclosure of any in¬ 
formation contained therein in accordance 
with the procedure set forth below: 

(a) The person shall omit from the appli¬ 
cation, report, or document, when it is filed. 


the portion thereof which it desires to ke^p 
undisclosed (hereinafter called the Co|n~ 
fidential Portion). In lieu thereof, it sh^U 
indicate at the appropriate place in the alp- 
plication, report, or document that the Cdn- 
fidential Portion has been so omitted aiid 
filed separately with the Commission. 

(b) The person shall file with the copies 
of the application, report, or document filed 
with the Commission: 

(1) as many copies of the Confidential 
Portion, each clearly marked ^ ‘ Confidential ’ \ 
as there are copies of the application, report, 
or document filed with the Commission a^nd 
with each exchange. Each copy shall con¬ 
tain the complete text of the item and, n|ot- 
withstanding that the Confidential Portion 
does not constitute the whole of the answ[er,. 
the entire answer thereto; except that in c^se 
the Confidential Portion is part of a finan¬ 
cial statement or schedule, only the j^ar- 
ticular financial statement or schedule n^ed 
be included. All copies of the Confidential 
Portion shall be in the same form as the re¬ 
mainder of the application, report, or docu¬ 
ment. 

(2) an application making objection to the 
disclosure of the Confidential Portion. 
Such application shall be on a sheet or 
sheets separate from the Confidential I*or- 
tion, and shall contain: (i) an identification 
of the portion of the application, repo:q, or 
document which has ^en omitted; (ii) a 
statement of the grounds of objection; (iii) 
either a consent that the Commission skall 
determine the question of public disclosure 
upon the basis of the application and with¬ 
out a hearing, or a request for a hearing on 
the question of public disclosure, if th^t is- 
desired; (iv) the name of each exchtoge 
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with which the application, report, or docu¬ 
ment is filed. 

The copies of the Confidential Portion 
and the application filed in accordance with 
this paragraph (b) shall be enclosed in a 
separate envelope marked ‘‘CONFIDEN¬ 
TIAL’’ and addressed to The Chairman, 
Securities and Exchange Commission, 
Washington, D. C. 

(c) Pending the determination by the 
Commission as to the objection filed in ac¬ 
cordance with paragraph (b), the Confiden¬ 
tial Portion will be kept undisclosed. 

(d) If the Commission determines that 
the objection shall be sustained, a notation 
to that effect will be made at the appropri¬ 
ate place in the application, report, or docu¬ 
ment. 

(e) Prior to any determination overrul¬ 
ing the objection, if a hearing shall have 
been requested, notice of the time and place 
of such hearing will be given, by registered 
mail, to the person or his agent for service. 

(f) If after such hearing the Commission 
determines that the objection shall be sus¬ 
tained, a notation to that effect will be made 
at the appropriate place in the application, 
report, or document. 

(g) If such hearing either (i) shall not 
have been requested, or (ii) if requested, 
shall have been held, and the Commission 
shall have determined that disclosure of the 
Confidential Portion is in the public inter¬ 
est, a finding and determination to that ef¬ 
fect will be entered and notice of the find¬ 
ing and determination will be sent by 
registered mail to the person or his agent 
for service. 

(h) If such finding and determination are 
made with respect to the Confidential Por¬ 
tion of an application, report, or document 
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filed pursuant to Section 12 or 13 of the Act, 
the registration of the securities with re¬ 
spect to which the application, report, or 
document was filed may be withdrawn at 
any time within fifteen days of the dispatch] 
of notice by re^stered mail of such finding] 
and determination. Such withdrawal shal| 
be effected as follows: 

(1) The issuer shall file with the Commis¬ 
sion a written notification of withdrawal. I 

(2) Upon receipt of such notification, thi 
Commission will send confirmed telegraph!^ 
notice thereof to each exchange on wMch th 
securities are registered. 

(3) The registration shall continue in ef¬ 
fect imtil, and shall terminate on, the close 
of business of the tenth day after the dis¬ 
patch of such telegraphic notice to the ex¬ 
change by the Commission. 

(4) All applications, reports, or docu¬ 
ments filed in connection with the registra¬ 
tion shall be retained by the Commission ai][d 
the exchange on which filed, and shall Ipe 
plainly marked: “Registration withdrawn 

as of-(date of termination of 

registration)”, except that all copies of t] 
Confidential Portion will be returned to the 
issuer. 

(i) The Confidential Portion shall |be 
made available to the public at the time alnd 
according to the conditions specified belolw: 

(1) Upon the lapse of fifteen days after 
the dispatch of notice by registered mail of 
the finding and determination of the Com¬ 
mission described in paragraph (g), if 
prior to the lapse of such ^een days the 
person shall not have filed a written state¬ 
ment that he intends in good faith to sleek 
judicial review of the folding and de):er- 
mination; 
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(2) Upon the lapse of sixty days after 
the dispatch of notice by registered mail of 
the finding and determination of the Com¬ 
mission, if the statement described in sub- 
paragraph (1) immediately above shall have 
been filed and if a petition for review shall 
not have been filed within such sixty days; 
or 

(3) If such petition for review shall have 
been filed within such sixty days, upon final 
disposition, adverse to the person, of the ju¬ 
dicial proceedings. 

(j) If the Confidential Portion is made 
available to the public, one copy thereof 
shall be attached to each copy of the appli¬ 
cation, report, or document filed with the 
Commission and with each exchange. 

If this rule had not been adopted by the Com¬ 
mission, any proceeding brought to review its de¬ 
termination that disclosure of specific information 
was in the public interest would be moot, inasmuch 
as in the absence of Rule UB2 the public disclosure - 
of such information would follow by operation of 
law immediately upon the Commission’s determi¬ 
nation. The purpose of Rule UB2 was, therefore, 
twofold: (1) to permit any registrant dissatisfied 
with the Commission’s determination to withdraw 
its application for registration, and (2) to leave 
open to any dissatisfied registrant (and not to fore¬ 
close by prior public disclosure) whatever right it 
might have of recourse to courts either of original 
or appellate jurisdiction. 

The adoption of Rule UB2 as recommended by 
me was not, therefore, a recognition by the Com¬ 
mission of the existence of any right to review in 
this Court pursuant to Section 25 (a), but, on the 
contrary, constituted merely a recognition by the 
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Commission that the question of the right to su<ih 
review should be ultimately determined by the 
courts and not by the Commission. 

John J. Bubns.i 

Subscribed and sworn to before me this 19th d^y 
of May 1937. 

[seal] E. W. Anderson, 

Notary Public, District of Columbia! 
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